Contaminated Sites Act (2003)
Section 49
INVESTIGATION NOTICE
Reference No: DWERDG437/18

PERSONS TO WHOM THIS NOTICE IS GIVEN

Naline Ruth Avila and Joseph Andrew Avila of 945 Abernethy Road, Oakford, being the
registered proprietors of Lot 36 Abernethy Road, Oakford WA 6121 (Owners).

SITE TO WHICH THIS NOTICE RELATES

The entirety of Lot 36 Abernethy Road, Oakford in Western Australia, being more particularly
described as Lot 36 on Diagram 66394 as shown on certificate of title 1666/695, being the
land as shown in Schedule 1 of this Notice (Site).

REASON FOR WHICH THE NOTICE IS GIVEN

This Notice is given to the Owners because the CEQ of the Department of Water and
Environmental Regulation (DWER) is of the opinion that there are grounds to indicate
possible contamination of the Site and that appropriate action to investigate, monitor or
assess the Site is not being, or has not been, taken.

DEFINITION OF TERMS USED IN THIS NOTICE

Terms used in this Notice shall have meaning as defined in Appendix 1.

GROUNDS ON WHICH THE NOTICE IS GIVEN

The Site was first classified as possibly contaminated — investigation required on
10 December 2013 (First Classification).

On 2 October 2014 an investigation notice (First IN) was issued to the then-occupier of the
Site, Bio-Organics Pty Ltd.

The First IN required Bio-Organics Pty Ltd to:
i. install groundwater monitoring wells;
ii. undertake quarterly groundwater monitoring for a period of one year,
iii. provide a detailed site investigation {DSI); and
iv.  provide a mandatory Auditor's report (MAR).
On 10 March 2017 the DSI and the MAR were provided to DWER.
The First IN was cancelled on 20 April 2017.

On 21 Aprit 2017, based on the MAR provided under the First IN, DWER reclassified the Site
as possibly contaminated — investigation required with updated reasons for the classification
(Second Classification).

The notice of classification for the Second Classification required the following activities in
order to further investigate the nature and extent of any contamination on the Site:

i.  annual groundwater monitoring for two years commencing in the second half
of 2017; and
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ii. a site management plan (SMP) setting out the groundwater monitoring
program to be prepared and submitted to DWER by May 2017 (Second
Classification Requirements).

On 30 November 2017 Mr Ben Avila advised DWER by email that Bio-Organics Pty Ltd 'no
longer had anything to do with [the Site]'.

On 8 February 2018 Greenland Resources Pty Ltd, trading as Bio-Organics, provided the
Department with a SMP prepared by Galt Environmental (Galt SMP).

On 9 February 2018 DWER wrote to Greenland Resources Pty Ltd requesting some changes
to the Galt SMP. These changes related to the methodology for groundwater sampling and
laboratory analysis.

On 12 February 2018, DWER sent the Owners, the previous occupiers of the Site Bio-
Organics Pty Ltd, and Greenland Resources Pty Ltd a letter regarding the outcome of an
independent review into the investigations carried out under the First IN.

On 26 February 2018, based on the outcome of the independent review, DWER reclassified
the Site as possibly contaminated — investigation required with updated reasons for the
classification (Third Classification).

The notice of classification for the Third Classification required annual groundwater
monitoring and a SMP, as per the Second Classification Requirements. it also required
additional investigations to take place including the installation of additional groundwater
monitoring bores, the collection of surface water samples and PFAS analysis (Third
Classification Requirements).

On 28 February 2018, Mr Ben Avila advised DWER that the annual groundwater monitoring
would only be scheduled pending further advice from DWER that “the independent review
does not impact the veracity of the DS{ or MAR, and... will have no impact on the SMP”.

On 1 March DWER responded to Mr Ben Avila and advised that annual groundwater
monitoring is still required from existing groundwater monitoring bores, in addition to the other
investigations described in the Third Classification Requirements.

To date, DWER has not received a SMP reflecting the changes requested on 9 February
2018, and the groundwater monitoring required as part of the Second Classification
Requirements has not been carried out at the Site.

After taking all the information and facts into consideration, the CEO has formed the opinion
that there is possible contamination of the Site and that appropriate action to investigate,
monitor or assess the Site is not being, or has not been, taken.

REQUIREMENTS OF THIS NOTICE
This Notice requires the Owners to take the actions set out in clauses 1 to 5 below.

1. ENGAGE AN ENVIRONMENTAL CONSULTANT

1.1. Within 14 days of this Notice being served, notify the CEO of the Environmental
Consultant the Owners propose to engage to carry ot the actions required by clause
1.2, for approval by the CEQ.

1.2. Within 7 days of the CEO's approval of the Environmental Consultant, engage that
Environmental Consultant to:

i. amend the Galt SMP in Appendix 2 by making the changes listed in Appendix
3 (Amended Galt SMP),

ii. within 14 days of the CEO’s approval of the Environmental Consultant,
provide to the Auditor engaged under clause 2 the Amended Galt SMP;
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iii.  within 14 days of receiving from the Auditor notice of any required changes
to the Amended Galt SMP or any other draft SMP under clause 2.1(i}(b) of
this Notice, make those required changes to the SMP and provide that SMP
to the Auditor for further review;

iv.  within 14 days of receiving notice of any required changes to any draft SMP
required by the CEO under clause 5.1(ii)(b), make those changes to that
SMP and provide that SMP to the CEO;

v.  carry out at the Site two GMEs in accordance with clause 3 and the SMP as
approved by the CEO under clause 5.1(ii}(c) (Final SMP),

vi.  within 28 days of the completion of each GME, submit to the Auditor a draft
GME report which presents the findings of that GME; and

vii.  within 14 days of receiving from the Auditor notice of any required changes
to any draft GME report under clause 2.1{ii}{b) of this Notice, make those
required changes to that draft GME report and provide that GME report to
the Auditor for further review.

1.3. The Owners are to take all reasonable steps to ensure the Environmental Consultant
carries out the actions required by this clause within the times specified.

1.4. if, despite the Owners taking reascnable steps as required by clause 1.3, the
Environmental Consultant does not carry out the actions required by this clause
within the times specified, the Owners are to take all reasonable steps to ensure the
Environmental Consultant carries out the actions required by this clause as soon as
possible thereafter.

2. ENGAGE AN AUDITOR
2.1. Within 21 days of this Notice being served, engage an Auditor to:
i.  within 14 days of being provided any draft SMP:
a. review that draft SMP; and

b. if the Auditor is not satisfied that the draft SMP meets the
requirements of DWER’s Contaminated Sites Guidelines (CSG) and
the National Environment Protection (Assessment of Site
Contamination} Measure 1999 (NEPM), advise the Owners and the
Environmental Consultant from whom the draft SMP was received, in
writing, of the changes that the Auditor considers need to be made to
the draft SMP so that it meets those requirements; or

¢. if the Auditor is satisfied that the draft SMP meets the requirements
of the CSG and the NEPM, certify, in writing, that he or she is so
satisfied, and provide the certification and the SMP to the Owners;

ii. within 14 days of being provided any draft groundwater monitoring event
{GME} report:

a. review that draft GME report; and

b. if the Auditor is not satisfied that the draft GME report meets the
requirements of the CSG or the NEPM, advise the Owners and the
Envircnmental Consultant from whom the draft GME report was
received, in writing, of the changes that the Auditor considers need
to be made to the draft GME report so that it meets those
requirements

c. if the Auditor is satisfied that the draft GME report meets the
requirements of the CSG and the NEPM, certify, in writing, that he or
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she is so satisfied, and provide the certification and the GME report
to the Owners;

ii.  within 63 days of the completion of the second GME, prepare a MAR and
submit it to the CEO.

2.2. The MAR prepared pursuant to clause 2.1(iii} is to include a report on the actions
taken to comply with the requirements of the notice.

2.3.The Owners are to take all reasonable steps to ensure the Auditor carries out the
actions required by this clause, within the times specified.

2.4 If, despite the Owners taking reasonable steps as required by clause 2.3, the Auditor
does not carry out the actions required by this clause within the times specified, the
Owners are to take all reasonable steps to ensure the Auditor carries out the actions
required by this clause as soon as possible thereafter.

GROUNDWATER MONITORING

3.1. Carry out, through the Environmental Consultant engaged under clause 1, two GMEs
at the Site in accordance with:

i. the CSG;
ii. the NEPM; and
fil. the Final SMP.

3.2. The first GME is to be completed within 28 days after the Final SMP has been
approved by the CEQ.

3.3. The second GME is to be commenced no less than 11 months after the first GME is
completed and completed no more than 13 months after the first GME is completed.

3.4. The Owners are to take all reasonable steps to obtain permission, from the occupiers
or owners of land to which access is required to carry out the GMEs, to enter onto
land and carry out activities necessary for the GME. The permission is required to be
obtained:

i in case of the first GME, within 21 days after the Final SMP has been
approved by the CEO; and

ii. in the case of the second GME, within 12 months after the first GME is
completed.

3.5. Pursuant to section 49(7) of the CS Act, if the Owners fail to obtain the permission
required by clause 3.4 after making reasonable attempts to do so within the times
specified in clauses 3.4(i} and (ii}, the Owners are to notify the CEO of that failure
within 3 days after the latest day on which they were required to obtain the
permission.

3.6. If the Owners fail to obtain the permission required by clause 3.4, the GMEs required
to be carried out pursuant to clauses 3.1, 3.2 and 3.3 are to be carried out to the
extent that they do not require entry onto land to which the Owners do not have lawful
access.

REPORTING
4.1. Within 1 day of engaging an Auditor under clause 2.1, provide to the CEQ, in writing—
i.  notice of the engagement; and

ii. the name and contact details of the Auditor.
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4.2.

4.3.

4.4.

4.5.

4.6.

4.7.

Within 1 day of engaging the Environmental Consultant under clause 1 provide to
the CEOQ, in writing —

i.  notice of the engagement; and
ii. the name and contact details of the Environmental Consultant.

Within 28 days of the CEQ's approval of the Environmental Consultant, provide to
the CEO:

i all draft SMPs;

i.  all documents recording the changes required by the Auditor in relation to all
draft SMPs under clause 2.1(i){b), and

iii. if the Auditor has certified that he or she is satisfied with a draft SMP under
clause 2.1{i){c), a copy of that certification and the SMP.

If, within 28 days of the CEO’s approval of the Environmental Consultant, the
Auditor has not certified that he or she is satisfied with the draft SMP under clause
2.1(i)(c), then within 1 day of the date on which the Auditor does so certify provide
to the CEO a copy of the cettification, the draft SMP, and all documents recording
the changes required by the Auditor in relation to all draft SMPs.

Within 2 days after the completion of each GME, notify the CEG, in writing, of the
completion of that GME.

Within 42 days of the completion of each GME, provide to the CEG:
i. all draft GME reports;

ii.  all documents recording the changes required by the Auditor in relation to all
draft GME reports under clause 2.1(ii)(b); and

iii.  if the Auditor has certified that he or she is satisfied with a GME report under
clause 2.1(ii)(c), a copy of that certification and the GME report.

If, within 42 days of the completion of each GME, the Auditor has not certified that
he or she is satisfied with the draft GME report under clause 2.1(ii){c), ), then within
1 day of the date on which the Auditor does so certify provide to the CEC a copy of
the certification, the GME report, and all documents recording the changes required
by the Auditor in relation to all draft GME reports.

SPECIFIED REQUIREMENTS, DIRECTIONS AND APPROVALS

2.1,

For the purposes of section 49(5) of the Confaminated Sites Act 2003:

i the Auditor engaged under clause 2.1 is specified as a person who may
require changes to :

a) the Amended Galt SMP and any other draft SMP; and
b) any draft GME report;
i. The CEO is specified as a person:

a) who will, once satisfied that the Environmental Consultant engaged
under clause 1 meets the definition provided in Appendix 1, approve,
in writing, that Environmental Consultant for the purposes of clause 1;

b) who may require changes to any draft SMP; and
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IMPORTANT NOTES:

APPEALS

UNDER SECTION 52 OF THE CONTAMINATED SITES ACT
2003 A PERSON ON WHOM AN INVESTIGATION NOTICE IS
BINDING MAY APPEAL AGAINST A REQUIREMENT OF THE
NOTICE.

UNDER SECTION 79 OF THE CONTAMINATED SITES ACT
2003 A PERSON MAY, WITHIN 21 DAYS OF BEING GIVEN
THIS NOTICE, OR WITHIN 21 DAYS OF BEING BOUND BY
THIS NOTICE, LODGE WITH THE CONTAMINATED SITES
COMMITTEE AN APPEAL IN WRITING SETTING OUT THE
GROUNDS AND FACTS ON WHICH THE APPELLANT RELIES.

OFF SITE ACCESS

IF A PERSON ON WHOM A NOTICE, WHICH HAS A
REQUIREMENT BINDING, FAILS TO OBTAIN THE
PERMISSION OF THE OCCUPIER OR OWNER AFTER
MAKING REASONABLE ATTEMPTS TO DO SO WITHIN THE
TIME SPECIFIED IN THE NOTICE, THE PERSON IS TO NOTIFY
THE CEO OF THAT FAILURE WITHIN 3 DAYS AFTER THE
LATEST DAY ON WHICH THE PERSON WAS REQUIRED TO
OBTAIN THE PERMISSION.
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APPENDIX 1
DEFINITIONS

In this Notice, unless the contrary intention appears —

‘CS Act means the Contaminated Sites Act 2003.

‘Auditor means a person accredited as a contaminated sites auditor under the
Contaminated Sites Act 2003.

'CEQ’ means Chief Executive Officer, Department of Water and Environmental Regulation.

‘CEQ’ for the purpose of correspondence means:

Chief Executive Officer

Department of Water and Environment Reguiation
Email; info-der@dwer.wa.gov.au

Locked Bag 33

CLOISTERS SQUARE WA 6850

Telephone: (08) 6364 7000

Facsimile: (08) 6364 7001

‘CSG’ means DWER’s Contaminated Sites Guidelines as amended from time to time, which
at the time of the issuing of this notice can be found online at
<https./iwww.der.wa.gov.aulyour-environment/contaminated-sites/6 1-contaminated-sites-

guidelines>. '

‘Days’ means all days including weekends.

'Draft GME report' means a report on the results of a GME prepared by the Environmental
Consultant engaged under clause 2.2 that has not been certified by an Auditor under clause

1.1(ii)(c).

'Draft SMP' means the GALT SMP and any SMP prepared as a resuit of amendments to that
document, other than the Final SMP.

‘DSF means Detailed Site investigation, prepared in accordance with CSG and the NEPM.

‘Final SMP' means the SMP approved by the CEO under clause 5.2.

‘Galt SMP’ means the documents titled Report on Site Management Plan Bio-Organics
Composting Facility at Lot 36 Abernethy Road in Oakford prepared by Galt Environmental
and dated 8 February 2018 and included at Appendix 2.
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‘DWER’ means the Department of Water and Environmental Regulation.

‘Environmental Consultant’ means an environmental consultant as described in section 4.2
of Schedule B9 of the NEPM, with demonstrable prior experience in sampling for PFAS in
accordance with;

s the ‘Interim Guideline on the Assessment and Management of Perfluoroalkyl and
Polyfluoroalkyl Substances (PAS) (Department of Environment Regulation,
January 2017) as amended from time to time, which at the time of the issuing of
this notice can be found online at <htips://www.der.wa.gov.au/your-
environment/contaminated-sites/61-contaminated-sites-quidelines>; or

s the PFAS NEMP.

‘GME’ means a groundwater monitoring event, carried out in accordance with the Final SMP,
CSG and the NEPM.

‘in writing’ includes by email with an authorised signature.

‘MAR’ means a Mandatory Auditor's Report prepared by an accredited contaminated sites
auditor, in accordance with section 73 of the Contaminated Sites Act 2003 and regulation
31(1)(d)(iii) of the Contaminated Sites Regulations 2006.

‘NEPM’ means the National Environment Protection (Assessment of Site Contamination)
Measure 1999 as amended from time to time, which at the time of the issuing of this notice
can be found online at <http://www.nepc.gov.au/nepms/assessment-site-contamination>.

‘Owners’ means Naline Ruth Avila and Joseph Andrew Avila of 945 Abernethy Road,
Qakford WA 6121.

‘PFAS’ means per- and poly-fluoroalkyl substances

‘PFAS NEMP’ means the PFAS National Environmental Management Plan (Heads of EPAs
Australia and New Zealand, January 2018) as amended from time to time, which at the time
of the issuing of this notice can be found online at <https://www.epa.vic.gov.au/your-
environment/land-and-groundwater/pfas-in-victoria/pfas-national-environmentai-
management-plan>.

‘SMP’ means a site management plan, prepared in accordance with CSG and the NEPM.

‘Site’ means Lot 36 on Diagram 66394 as shown on certificate of title 1666/695, 941
Abernethy Road, Oakford; known as Lot 36 Abernethy Road, Oakford; as shown in
Schedule 1 of this Notice.

'within [7] days’ means before 5:00 PM Australian Western Standard Time on the 7th (or
whichever number is specified in the requirement) day after the specified event.
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APPENDIX 2

GALT SMP
(GALT ENVIRONMENTAL, 8 FEBRUARY 2018)
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APPENDIX 3
CHANGES TO BE MADE TO THE GALT SMP

1. The methods for PFAS sampling in the SMP must meet the standards specified in the
PFAS NEMP.

(a) The SMP is to provide specific details as to how PFAS sampling
will be carried out to avoid cross-contamination.

(b) Detergent is not to be used during PFAS sampling.

(c) A frequency of one in 10 quality control samples is to be used for
PEAS sampling.

2. Table 5 of the SMP shown in Appendix 2 is to be updated. The health and ecological
assessment levels used for risk assessment for PFAS are to be the health-based
guidance values and the 99% species protection levels for freshwater aquatic
ecosystems published in section 8 of the PFAS NEMP.

3. The following substances are to be included in laboratory analysis, in addition to the
substances listed in section 6.1 of the SMP in Appendix 2;

i.  Perflucrohexanoic acid (PFHxA)
i. Perfluoropentane sulfonic acid (PFPeS)
iii. Tofal dissolved solids
iv.  Arsenic
v,  Cadmium
vi.  Chromium (total)

vii.  Copper
viii. Lead
iX. Nickel
X. Zinc
Xi. Iron
xii.  Aluminium
xiii. Bicarbonate

4. Groundwater sampling is also to include bore BH101D, as shown in Schedule 2.
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