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YDC COPP 7.7 Criminal Law (Mental Impairment) Detainees v1.0
COPP 7.7 Criminal Law (Mental Impairment) Detainees
Youth Detention Centre
	Principles
In the context of the:
Australasian Juvenile Justice Administrators Juvenile Justice Standards 2019:
The Australasian Juvenile Justice Standards (AJJA) have been developed to support jurisdictions to deliver services that provide juvenile justice services in ways that optimise the health and wellbeing of children and young people.
Children, young people and families are provided with information about their rights and responsibilities in the justice system.
The safety and wellbeing of children and young people is prioritised in relation to
family and community support.
National Principles for Child Safe Organisations 2019:
The organisation engages and openly communicates with families and the community about its child safe approach and relevant information is accessible. 
The organisation, including staff and volunteers, understands children and young people’s diverse circumstances, and provides support and responds to those who are vulnerable.







[image: ]Corrective Services
Commissioner’s Operating Policy and Procedure (COPP)

Draft and not for further dissemination until approved

 Draft and not for further dissemination until approved


Contents
1	Scope	3
2	Policy	3
3	Purpose	4
4	Placement within a Youth Custodial Facility	4
5	Reception	4
6	Assessment and Placement	5
7	Mental Health Advocacy Services	5
8	Management and Daily Routine	6
9	Youth Detention Centre Charges	6
10	Hospital Orders	7
11	Authorised Absences	7
12	Leave of Absence Order under the CLMI Act	7
12.2	LOA for other reintegration activities	8
13	Review by the Mental Impairment Review Tribunal	9
14	Release	9
15	Extended Custody Orders	10
16	Transfer to an Adult Facility	10
17	Annexures	10
17.1	Related COPPs	10
17.2	Definitions and acronyms	11
18	Related legislation	13
19	Assurance	14







[bookmark: _Toc22822763][bookmark: _Toc197590124]Scope
This Commissioner’s Operating Policy and Procedure (COPP) applies to all Youth Detention Centres administered by or on behalf of the Department of Justice (the Department).
[bookmark: _Toc379980017][bookmark: _Toc379980018][bookmark: _Toc22822764][bookmark: _Toc197590125]Policy
[bookmark: _Hlk187654385]This COPP provides the policy and outlines the procedures for Criminal Law Mental Impairment (CLMI) detainees. A CLMI detainee is a young person who is detained under the Criminal Law (Mental Impairment) Act 2023 (CLMI Act).
Mental impairment means any of, or a combination of the following:
· An intellectual disability
· A mental illness as defined is s.1 of the Criminal Code[footnoteRef:2] [2:  s1 Criminal Code 2008] 

· An acquired brain injury
Young people with a mental impairment are sometimes charged with criminal offences. In some of these cases, the impairment is such that it would be unreasonable for the young person to be held criminally liable for their actions. 
This might be because they were of unsound mind when they committed the offence or because they are unable to understand the justice process. 
Although not criminally liable, these young people may be assessed by a Court as posing an ongoing risk to the community and themselves. In these circumstances, the Court may issue a custody order under the CLMI Act. 
A custody order[footnoteRef:3] is an order that, subject to the CLMI Act, a young person be detained at a place determined by the Mental Impairment Review Tribunal (the Tribunal).[footnoteRef:4]  [3:  s. 49 Criminal Law (Mental Impairment) Act 2023.]  [4:  s. 61 Criminal Law (Mental Impairment) Act 2023.] 

The place of custody is determined and periodically reviewed by the Tribunal.
[bookmark: _Hlk187395282]A CLMI detainee is a ‘young person’ for the purposes of the Young Offenders Act 1994. Accordingly, standard policies and procedures apply to CLMI young people except as otherwise indicated in legislation or this YDC COPP. 
Interactions with, and decision-making in respect of CLMI young people should reflect the needs associated with their mental impairment, and the objects and principles set out in s.7 of the CLMI Act.


[bookmark: _Toc197590126]Purpose
[bookmark: _Toc379980019]The purpose of the CLMI Act is to:
· Make provision in relation to criminal proceedings involving young persons with mental impairment
· Make special provision to ensure the fair treatment of young people with mental impairment who have been found to have, or are alleged to have committed offences
· provide for the detaining of young people on custody orders of a fixed duration with a limiting term set, aligned to the best estimate of the term the court would have imposed if they were sentencing the person for the offence
· provide for the supervision of young people who, in special criminal proceedings, are found to have committed an offence
· provide for the supervision of young people acquitted on account of mental impairment; and to
· provide for the safe reintegration into the community of young people supervised under this Act.
[bookmark: _Toc197590127]Placement within a Youth Custodial Facility
The Tribunal shall only determine a Youth Detention Centre as a place of custody for a supervised young person on a custody order if it is satisfied that there is no available alternative place of custody that would be suitable[footnoteRef:5]. [5:  s 62 Criminal Law (Mental Impairment) Act 2023] 

The detaining of a child with mental impairment for an offence, whether before or after the child is found to have committed the offence, should only be used as a last resort and, if required, should only be used for as short a time as necessary[footnoteRef:6]. [6:  s 7 Criminal Law (Mental Impairment) Act 2023] 

That the detention of a child, if required, should be in a facility that is for, and suitable for, children.
The placement of supervised young people shall be within a Youth Detention Facility.
Any young person who has not reached the age of 16 years that is detained in a detention facility in which an adult is detained, the child should not be exposed to contact with an adult detained in the facility and the child should not share living quarters with an adult detained in the facility.
[bookmark: _Toc197590128]Reception 
Where a CLMI young person is placed on a Custody Order in a YDC, reception procedures shall be managed in accordance with YDC COPP 2.1 – Admission. 
CLMI young people identified to be at risk of suicide or self-harm shall be managed in accordance with YDC COPP 7.4 – Detainees at Risk of Self-Harm or requiring Additional Support and Monitoring and the ARMS and SAMS Manuals.
The ‘Intake Summary/Immediate Needs Checklist’ on TOMS shall be completed by the Youth Custodial Officer for all young people on every admission.
Reception staff shall make a referral via ARMS, if the CLMI young person is identified as vulnerable, to enable a SAMS suitability assessment through the At-Risk Assessment Group (ARAG).
Health Services staff can directly refer to SAMS if they identify a CLMI young person is vulnerable and who may require additional intervention and monitoring.
[bookmark: _Toc197590129]Assessment and Placement
Assessment, placement and security ratings for CLMI young people shall be determined in accordance with YDC COPP 2.1 – Admissions Placements 
For these purposes, a CLMI young person shall be regarded as a sentenced or remand young person. 
For all young people, this means that:
· Assessments shall be completed in accordance with YDC COPP 2.1 - Admissions
· Placement will be considered in accordance with YDC COPP 2.3 Placements. 
[bookmark: _Toc197590130]Mental Health Advocacy Services
In accordance with the CLMI Act,[footnoteRef:7] CLMI young people will have a statutory right to advocacy services from Mental Health Advocacy Services. [7:  Part 8 of the Criminal Law (Mental Impairment) Act 2023.] 

Where a request has been made for a CLMI young person to be contacted by a mental health advocate, the Superintendent or their delegate shall ensure the Chief Mental Health Advocate is notified no later than 24 hours after the request has been made.[footnoteRef:8] [8:  s.129 (3) Criminal Law (Mental Impairment) Act 2023.] 

Mental health advocates visiting CLMI young people shall be processed in accordance with YDC COPP 11.3 – Official Visitors
Mental health advocates attending a YDC shall be searched in accordance with YDC COPP 9.6 – Searching.
The powers of a Mental Health Advocate in relation to a CLMI young person who is detained are subject to: [footnoteRef:9] [9:  s.135 Criminal Law (Mental Impairment) Act 2023.] 

· the direction of the person in charge of the place; and 
· rules made under s.135 of Young Offenders Act 1994 as is relevant (which includes Youth Custodial Rules).
Mental Health Advocates when performing a function under the CLMI Act,[footnoteRef:10] shall be able to:  [10:  s.135 Criminal Law (Mental Impairment) Act 2023.] 

· visit a place at which a CLMI young person is detained or receives mandatory services
· inspect any part of the place (on approval from the Superintendent or Officer in Charge)
· see and speak to CLMI young people, unless the young person objects
· inspect and take copies of documents (on approval from the YDC’s Superintendent or their delegate) unless the CLMI young person objects to the advocate inspecting and taking a copy of the document
· documents relating to CLMI young people shall not be disclosed to the CLMI young person
· any documents provided to the mental health advocate shall be recorded on the young person’s notes on TOMS.
· ask questions of Youth Custodial staff relating to: 
· the welfare, health, care, training, safety, management or security of a CLMI young person
· the operation, control, management, security good order of the place, relevant to the CLMI young people as above (but only to the extent to which the matter is relevant to the welfare, health, care, training, safety, management or security of a CLMI young person)
· the provision of mandatory services provided to a CLMI young person.
Youth Custodial Officers must provide reasonable assistance to the Mental Health Advocate when they are performing their functions under the CLMI Act.[footnoteRef:11] [11:  s.135(5) Criminal Law (Mental Impairment) Act 2023.] 

Where a Youth Custodial officer is unsure of the assistance they are required to provide to a Mental Health Advocate, they should seek clarification from their Officer in Charge before refusing assistance to the advocate.
[bookmark: _Toc197590131]Management and Daily Routine
CLMI young people shall be managed in accordance with the Commissioner’s Operational Policies and Procedures – Youth Detention Centre (YDC COPPs) and any Local Operating Procedures (LOPs) that apply.
[bookmark: _Toc197590132]Youth Detention Centre Charges
In accordance with the Young Offenders Act 1994 and YDC COPP 6.4 – Offences and Charges where a detention offence charge is made against a CLMI young person, consideration may be given for alternative management options.
Generally, detention offences should only be laid where:
· the CLMI young person appears to understand the nature and purpose of the proceedings and;
· alternative management options that could prevent recurrence of the offending behaviour have been considered. 
Advice on these matters may be sought from the CLMI young person’s representative[footnoteRef:12] and relevant YDC services such as Health Services, Mental Health and Alcohol and Other Drug Services, Neurodevelopment Mental Health Service or Youth Justice Psychological Services (YJPS).  [12:  s.9 Criminal Law (Mental Impairment) Act 2023.] 

If detention offence charges are laid, in consultation with the senior management team, the Superintendent shall contact the young person’s representative,[footnoteRef:13] or otherwise, appoint a person to assist and represent the CLMI young person throughout the proceedings in accordance with s.39(1) of the Young Offenders Act 1994. [13:  s.9 Criminal Law (Mental Impairment) Act 2023.] 

[bookmark: _Toc197590133]Hospital Orders
Hospital Orders shall be managed in accordance with YDC COPP 13.1 - Release
[bookmark: _Toc197590134] Authorised Absences
A CLMI young person is not eligible for an Authorised Absence to be approved, unless the absence is for the:
· facilitation of the provision of medical or health services
· furthering of the interests of justice.
Leave of absence for these purposes shall be managed in accordance with YDC COPP 10.3 - Absences and YDC COPP 10.2 External Detainee Escorts
Leave of absence for other purposes is managed under a separate system established by the CLMI Act. 
[bookmark: _Toc197590135]Leave of Absence Order under the CLMI Act 
The Mental Impairment Review Tribunal (the Tribunal) may make a Leave of Absence Order (LOA Order) in respect of a CLMI young person for a specified period, for purposes specified by the Tribunal and on conditions specified by the Tribunal.[footnoteRef:14] [14:  s.77 Criminal Law (Mental Impairment) Act 2023] 

CLMI young people may be granted a specified LOA Order for the purpose of:
· receiving medical or dental treatment
· cultural or compassionate purposes 
· reintegration into the community
· participating in other reintegration activities in accordance with section 11.2 of this COPP. 
When entering a CLMI young person’s temporary placement on TOMS, the reason is to be entered as “s. 77 CLMI – Leave of Absence”.
[bookmark: _Toc89163461][bookmark: _Toc197590136]LOA for other reintegration activities
A LOA Order may permit a CLMI young person to participate in specified reintegration activities, as per the current LOA Order. 
To facilitate this, the YDC and Youth CLMI Services shall work collaboratively with any person who is supporting the CLMI young person while they are in the community and may include:
· Youth CLMI Services or Case Planning Manager
· a ‘supervising officer’, typically a Youth Justice Officer
· another support person such as a Non-Government Organisation support worker, family member, guardian or representative,[footnoteRef:15] that includes: [15:  s.9 Criminal Law (Mental Impairment) Act 2023.] 

· a guardian of the person
· a person recognised by the tribunal under section 58[footnoteRef:16] as a representative of the supervised person. [16:  s. 50 Criminal Law (Mental Impairment) Act 2023.] 

The YDC shall liaise with the support person/s to ensure that the conditions of the LOA can be implemented in a safe and orderly manner. This should include an agreed handover plan addressing the:
· time of collection and return of the CLMI young person to the YDC 
· maintenance of any medication regime during the LOA
· protocols in the event of a breach or a welfare concern. 
Where a young person has returned to the YDC and the LOA Order conditions are suspected to have been breached (e.g. the CLMI young person appears to be under the influence of drugs):
· Youth Custodial officers shall inform the Superintendent or Officer in Charge, who shall notify the Youth Justice Services Criminal Law Mental Impairment Services Team (mailto:YJS-CLMI@justice.wa.gov.au).
Where it is determined the LOA Order has been breached by way of the CLMI young person not returning to the YDC, Youth Custodial Officers shall contact the Western Australian Police Force in accordance with COPP 8.6 - Escape.

[bookmark: _Toc197590137]Review by the Mental Impairment Review Tribunal
The Mental Impairment Review Tribunal (the Tribunal) is required to review a CLMI young person not exceeding three months after the Custody Order is made.[footnoteRef:17]  [17:  s. 61(1) Criminal Law (Mental Impairment) Act 2023.] 

The Tribunal may seek information from TOMS and from the YDC as part of the review process.
If a YDC report on TOMS is needed, this will have been indicated in the previous review decision, together with the due date for the report and any specific topics to be addressed.
[bookmark: _Toc22822815]The Authorised Deputy Superintendent shall ensure that a CLMI Review Report is finalised on TOMS by the due date. 
[bookmark: _Toc197590138]Release
Only the Tribunal or the Court may order the release of a CLMI young person on a custody order, at the end of the limiting term, when the custody order is cancelled by the Court, or the conditions of the LOA Order is cancelled by the Tribunal.[footnoteRef:18]  [18:  s. 51 Criminal Law (Mental Impairment) Act 2023.] 

Release may be granted with or without conditions, as follows:
· Discharge from custody
· Discharge from a custody order.
A CLMI young person is deemed released from the YDC if they are granted a LOA which does not require them to return to the YDC.[footnoteRef:19] [19:  s. 79(2) Criminal Law (Mental Impairment) Act 2023.] 

Release of a CLMI young person shall be in accordance with YDC COPP 13.1 – Release and COPP 12.1 Management of Perth Children’s Court Custody Centre. 
[bookmark: _Toc197590139]Extended Custody Orders
An extended custody order is an order made by the Supreme Court.
The Tribunal must consider the need for an extended custody order, with a limiting term of 12 months, in respect of the CLMI young person.
The Tribunal shall determine the place of custody for a supervised person placed on an extended custody order.
The Tribunal cannot cancel all of the conditions of a LOA Order applied in respect of a person subject to an extended custody order.[footnoteRef:20] [20:  Part 7, Division 5, s. 109(3) Criminal Law (Mental Impairment) Act 2023.] 

An ARMS and SAMS assessment shall be completed if a CLMI young person receives an extended custody order
Youth Custodial Officer movements staff shall forward any Extended Custody Orders to YJS-CLMI@justice.wa.gov.au for the outcome to be recorded on TOMS and updating of the young person’s sentence dates.
An extended custody order shall be reviewed periodically by the Supreme Court, who will either confirm the order or cancel it.[footnoteRef:21] [21:  Part 7, Division 1, s. 100(5) Criminal Law (Mental Impairment) Act 2023.] 

 A CLMI young person may, with the leave of the court, apply to the Supreme Court for a review of their extended custody order.[footnoteRef:22] [22:  Part 7, Division 7, s.118(1) Criminal Law (Mental Impairment) Act 2023.] 

Where an extended custody order application is yet to be determined, the Minister may apply to the Supreme Court for an Interim Custody Order to ensure the adequate protection of the community.[footnoteRef:23]  [23:  Part 7, Division 4, s.107(1) Criminal Law (Mental Impairment) Act 2023.] 

Where immediately before the current Custody Order is replaced with an Interim Custody Order, a LOA Order applies and continues in effect.[footnoteRef:24] [24:  Part 7, Division 4, s.107(3) Criminal Law (Mental Impairment) Act 2023.] 

[bookmark: _Toc197590140]Transfer to an Adult Facility
Where a CLMI young person is eligible to be transferred to an Adult Facility, the young person will be managed in accordance with YDC COPP 6.11 – Transfer of a Detainee to Adult Prison.
[bookmark: _Toc183590330][bookmark: _Toc183605889][bookmark: _Toc197590141]Annexures
[bookmark: _Toc16796379][bookmark: _Toc197590142]Related COPPs
· YDC COPP 2.1 – Admissions
· YDC COPP 2.3 – Placements
· YDC COPP 6.4 – Offences and Charges
· YDC COPP 7.4 – Detainees at risk of self-harm or requiring additional support and monitoring
· YDC COPP 8.6 - Escape
· YDC COPP 9.6 – Searching 
· YDC COPP 10.2 – External Detainee Escorts
· YDC COPP 10.3 Absences
· YDC COPP 11.3 – Official Visitors
· YDC COPP 13.1 - Release
[bookmark: _Toc183605901][bookmark: _Toc183606736][bookmark: _Forms][bookmark: _Toc23273226][bookmark: _Toc23273440][bookmark: _Related_COPPS_and][bookmark: _Toc23273227][bookmark: _Toc23273441][bookmark: _Toc23273228][bookmark: _Toc23273442][bookmark: _Toc23273229][bookmark: _Toc23273443][bookmark: _Toc23273230][bookmark: _Toc23273444][bookmark: _Toc23273231][bookmark: _Toc23273445][bookmark: _Toc23273232][bookmark: _Toc23273446][bookmark: _Toc23273233][bookmark: _Toc23273447][bookmark: _Toc23273234][bookmark: _Toc23273448][bookmark: _Toc14443773][bookmark: _Toc22822818][bookmark: _Toc197590143]Definitions and acronyms
	Term
	Definition 

	Accused Person
	As defined in the Criminal Law (Mental Impairment) Act 2023, an accused means a young person charged with an offence, and includes a
person —
(a) acquitted on account of mental impairment or in respect
of whom a finding under section 41(2)(c) has been
made; but
(b) in respect of whom no order has yet been made under
section 46

	Australasian Youth  Justice Administrators Juvenile Justice Standards 2019
	The Australasian Juvenile Justice Standards (AYJA) have been developed to support jurisdictions to deliver services that provide juvenile justice services in ways that optimise the health and wellbeing of children and young people.


	Commissioner’s Operational Policy and Procedures (COPP)
	COPPs are policy documents that provide instructions to staff as to how the relevant legislative requirements are implemented.

	Custody Order
	A custody order is an order that, subject to the Criminal Law (Mental Impairment) Act 2023, a person be detained in custody at a place determined from time to time by the Tribunal under Part 76 Division 3 for the protection of the community.

	Declared Place 
	The Minister, subject to the Criminal Law (Mental) Impairment Act 2023, may by order declare a place that has appropriate facilities for the assessment, detention, treatment, care and protection of young people subject to a custody order.

	Detainee
	Means a young person who is detained in a detention centre as defined in s.3 of the Young Offenders Act 1994 or; a person subject to a custody order or an interim or extended custody order under the Criminal Law (Mental Impairment) Act 2023.

	Detention Centre
	A place declared to be a detention centre as defined in s13 of the Young Offenders Act 1994.

	Disability Justice Centre
	A declared place where residents have been accused but not convicted of a crime and have been deemed by a court as unfit to plead to the charges because of their disability. This decision means that these young people are considered to be mentally impaired accused.

	Extended custody order
	The Supreme Court may make an extended custody order to ensure the adequate protection of the community against an unacceptable risk that the supervised young person will commit a serious offence.

	Interim custody order
	An order made by the Supreme Court on application by the Minister under the Criminal Law (Mental Impairment) Act 2023, before an extended custody order is determined or the current custody order will or is likely to expire

	Leave of Absence Order
	A leave of absence order is an order that a supervised young person be released from a place of custody – 
a) for a period or periods specified by the Tribunal; and
b) for a purpose or purposes specified by the Tribunal; and
c) on conditions specified by the Tribunal.

The purposes that may be specified include:
a) receiving medical or dental treatment
b) cultural or compassionate purposes
c) reintegration into the community.

	Medical Practitioner
	A person who is registered under the Health Practitioner Regulation National Law (WA) Act 2010 in the medical profession (e.g. a doctor).

	Mental Illness
	As defined in the Mental Health Act 2014, a person has a mental illness if that person has a condition that:
a) Is characterised by a disturbance of thought, mood, volition, perception, orientation or memory, and
b) Significantly impairs (temporarily or permanently) the person’s judgement or behaviour

	Mental Health Advocate
	In accordance with Mental Health Act 2014 (the Act), a mental health advocate means:
a) the Chief Mental Health Advocate; or 
b) a mental health advocate engaged under section 350(1) of the Act

	Mental Impairment
	means any of, or a combination of the following:
a) an intellectual disability
b) a mental illness as defined in the s.1(1) of the Criminal Code  
c) an acquired brain injury
d) dementia

	Youth Custodial Officer
	Any person or officer of the Department of Justice, Corrective Services, including a Public Service Officer, Youth Custodial Officer or an employee of a particular class; and any contractor who provides services to the Department of Justice.

	National Child Safe Principles
	Child Safety and wellbeing is embedded in organisational leadership, governance and culture

	Representative
	Of a supervised person, means any of the following:
a) a guardian of the person
b) a person recognised by the Tribunal under s.58 of the Criminal Law (Mental Impairment) Act 2023 as a representative of the supervised person

	Staff 
	Any employee or officer of the Department of Justice, including a Public Service Officer, Youth Custodial Officer or an employee of a particular class; and any contractor who provides services to the Department of Justice.

	Superintendent (Youth Detention Centre)
	In accordance with s. 3 Young Offenders Act 1994, ‘The person in charge of a detention centre’.

	Supervised Person
	As defined in the Criminal Law (Mental Impairment) Act 2023, means a young person subject to
a) a community supervision order;
b) a custody order;
c) an extended community supervision order;
d) an extended custody order;
e) an interim community supervision order;
f) an interim custody order;
g) an interim disposition.

	Mental Impairment Review Tribunal
	The Mental Impairment Review Tribunal (the Tribunal) as defined in the Criminal Law (Mental Impairment) Act 2023, administers orders to which supervised persons are subject and:
a) conduct internal reviews of decisions of the Tribunal
b) consider and report on the need for extended custody orders
c) advise the Minister about appropriate interim dispositions of persons to be transferred to the State

	Unconditional Release Order
	A release order made by the Governor for a mentally impaired accused person to be formally discharged from their custody order without conditions.

	Unfit Accused
	As defined in the Criminal Law (Mental Impairment) Act 2023, means an accused who is currently unfit to stand trial or in respect of whom the question of fitness to stand trial has been raised but has yet to be resolved.

	Young Person
	A young person (detainee) means a young person subject to a custody order or an interim or extended custody order under the Criminal Law (Mental Impairment) Act 2023, or an interim disposition under section 205(1)(a) of that Act.


[bookmark: _Toc23273236][bookmark: _Toc23273450][bookmark: _Toc22822819][bookmark: _Toc197590144]Related legislation 
· Young Offenders Act 1994
· Health Practitioner Regulation National Law 2010
· Criminal Law (Mental Impairment) Act 2023
· Declared Places (Mentally Impaired Accused) Act 2015
· Mental Health Act 2014
· Criminal Law (Mental Impairment) Act 2023

[bookmark: _Toc178286][bookmark: _Toc22822820][bookmark: _Toc197590145]Assurance
It is expected that:
Youth Detention Centres will undertake local compliance in accordance with the Compliance Manual.
The relevant Deputy Commissioner within Head Office will undertake management oversight as required. 
Operational Compliance Branch will undertake checks in accordance with the Operational Compliance Framework.
Independent oversight will be undertaken as required. 
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