
FREEDOM OF INFORMATION BILL
Second Reading

Debate resumed from 1 September.
MRS EDWARDES (Kingsley) [4.41 pm]: I am pleased that at last we have the
opportunity to debate the Freedom of Information Bill, and that pleasure does not relate to
the preceding debate this afternoon. This legislation has been a long time coming, and given
the comments of the Leader of the House, and those of the Opposition's business spokesman.
I am not sure whether this legislation will be dealt with to its conclusion this sitting. It is
unclear whether we will just pass the second reading and not reach the Committee stage;
obviously, we shall wait and see. However, this situation indicates the Government's
commitment to this important legislation. The Labor, Liberal and National Parties have all
been committed to this legislation for a long time; it is long overdue. The first piece of
freedom of information legislation was introduced by Senator Durack - a Western
Australian - of the Fraser Government. Also, the former member for Cottesloe, Mr Bill
Hassell, introduced his Freedom of Information Bill in 1989 on behalf of the Liberal Party.
However, the Government refused to debate that Bill by refusing it a message. I refer all
members to Mr Hassell's second reading speech on that Bill, in which he details the Labor
Party's promise for such legislation.
However, we are considering this legislation today during the third and last term of this
Government. Interestingly such legislation was introduced last year, but it was withdrawn
earlier this session and another Bill was introduced incorporating a few amendments. In
passing, I thank the Minister for taking notice of many of the Opposition's recommendations
of that time. Nevertheless, freedom of information legislation was a 1983 election platform
of, and promise by. the Labor Party. On 12 January 1985 the Attorney General was quoted
in The West Australian as saying that the Government had been keen to investigate the
Victorian legislation and the then proposed South Australian legislation to iron out any
loopholes. He also indicated that the Government's commitment to the introduction of the
legislation would be honoured.
On 13 August 1990 Premier Carmen Lawrence announced twin legislation; namely, freedom
of information legislation and privacy legislation. She said that both were being considered
for drafting and would be available in the following spring session of Parliament. However,
that legislation ran into trouble. In announcing the twin legislation she said the Government
would introduce both Bills, but that only the privacy Bill would be retrospective. She said
that the freedom of information legislation would cover only documents drawn up after the
legislation was proclaimed. However, when this matter arose at a Caucus meeting, the
Premier was questioned on Cabinet's decision to limit the legislation to official papers
created after the proclamation of the Act. The Premier consulted with the Minister for
Justice, Mr David Smith, and the lack of retrospectivity within the legislation was dumped.
Now we are considering the legislation before us.
What is freedom of information legislation all about? Interestingly, and perhaps quite
rightly, we are debating the freedom of information legislation following the tabling of the
Royal Commission report. Freedom of information legislation is all about openness,
accountability and responsibility. In that regard, I take members back to the former member
for Cottesloe's second reading speech outlining the Opposition's views on openness,
accountability and responsibility. This is important when reflecting upon the Government's
attitude and new-found understanding of those three words. Page 2438 of the 1989 Hansard
reads -

Freedom of information legislation is an instrument of democracy and accountability
because the fundamental aim of the legislation is to increase the rights of citizens at
the expense of the Executive and of the Government's claim to secrecy and its further
claim to the right to secrecy. Freedom of information legislation is directed to
enhancing and increasing the powers of the individual as against the State in the
battle for openness and accountability in Government.

The speech continues on page 2439 of that Mansard -

The instruments of accountability under the Westminster system include question
time in Parliament, the existence of Parliament itself, parliamentary control of the
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Executive - ultimately exercised through the control of the budget and the allocation
of moneys -

Further down the page the speech continues -

To continue the list of instruments of accountability, there is the Ombudsman, an
instrument administering accountability which is grafted onto the Westminster
system, although its origins are Scandinavian and not the British system; the office of
the Auditor General, who is an officer of the Parliament and not the Government and
reports directly to the Parliament; also, there is the parliamentary committee.

The speech later reads -
The parliamentary committee should be much more active in cross examining the
administrative arm of Government. I do not know why we cannot get used to the
idea of having parliamentary committees call public servants before them and
examine them as a matter of course, as they do in Canberra without terrifying
consequences for the Government of the day.

The speech continues on page 2440 -

The freedom of information legislation is then placed in the context of a system that
needs new instruments of accountability, a system that needs to be reformed. It needs
to be recognised at the end of the day that there is a struggle for power in politics arid
that struggle for power often overlooks the rights and interests of the individual
citizens.

These words are quite prophetic in relation to last week's debate and the issues which are
likely to be the subject of the second report of the Royal Commission, The former member
referred to access to Government documents, and his speech is premised on the view that
members of the public have a right to access to Government documentation. In that light we
must consider the definitions of "agencies', "documentation', 'records" and others within the
Bill, as these will define the public's actual access under this legislation. If history is
anything to go by, many people will believe that they have access to documentation, but in
fact will fail to obtain that access as the documents may have an exempt status. Some cases
may be successful by taking the matter to court.
I will relate exactly what can happen in the first six months after the proclamation of this
legislation. For example, in New South Wales in 1990, in the first six months after the
proclamation of its freedom of information legislation, more than 700 applications, mainly to
the police, were made for information. A breakdown of the applications showed that 73 per
cent were granted in full, 15 per cent in part and 11I per cent were turned down, usually on
the ground that the information requested was exempt from access. A further brecakdown of
New South Wales agencies is as follows: The police received 76 requests; the Department of
Education, 57; the Central Sydney Area Health Service 54; the New South Wales
Department of Housing, 48; health, 46; and family and community services 27.
The phrase "freedom of infornation' originated in America in the 1960s when its freedom of
information Act was introduced. Laws relating to openness have existed in Sweden since
1776 and where a freedom of the Press Act was proclaimed in 1949. Debate on the issue did
not take place in Australia until the legislation was introduced in America in the 1960s. The
first article which referred to freedom of information was written by Enid Campbell in the
Australian Law Journal in 1967. She analysed the American legislation and discussed the
need to balance the people's right to know with the necessity for official secrecy. She
highlighted areas such as defence, foreign affairs anid privacy. An increased call for the right
to know and to gain access to Government infornation occurred in Australia in the 1970s.
The extreme argument for freedom of information was put by Earl Warren when he said that
secrecy in government is the incubator of corruption. However, at that time a more moderate
view was put in Canada by the former Ontario Chief Justice, James Mac Ruer who said -

We start with the constitutional principle. Free public discussion of public affairs is
the breath of life for parliamentary institutions. But public discussion of public
affairs cannot be carried on in a vacuum. Public discussion must necessarily be
discussion based on information.

In 1976, when the legislation was introduced by the Government the Prime Minister,
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Malcolm Fraser, said that if the Australian electorate was to be able to make valid judgments
on Government policy, it should have the greatest access to information possible.
With the disclosure of Government documents comes the question of the protectdon of
individual privacy. Those two issues must be treated together. I am disappointed that the
Government has not introduced this legislation at the same time as a privacy Bill. Those two
pieces of legislation, together with the data protection legislation, are essential when
considering the right of an individual to privacy. The Government has indicated that,
although it has made some changes to protect private information which could be disclosed
under the freedom of information legislation, a privacy Bill will not be introduced until next
year. In 1988 the Liberal Party introduced a data protection Bill. It behoves this
Government to consider both that and a privacy Bill as soon as possible. The Government is
responsible to the community to ensure adequate protection from the danger of release of
private information. However, that protection must be balanced against proper disclosure of
information in the public interest.
The importance of freedom of information was emphasised by Mr Fitzgerald, QC, in his
report on the Commission of Inquiry into Possible Illegal Activities and Associated Police
Misconduct in which he stated -

Secrecy and propaganda are major impediments to accountability, which is a pre-
requisite for the proper functioning of the political process. Worse, they are the
hallmarks of a diversion of power from the Parliament.
Information is the lynch-pin of the political process. Knowledge is, quite literally,
power. If the public is not informed, it cannot cake part in a political process with any
real effect.

At about the same time the Catholic Justice and Peace Commission of the Archdiocese of
Brisbane also commented on freedom of information -

For democracy to be "government by the people" an informed electorate is essential.
This can only happen if people are guaranteed access to information of government -
what decisions are made, how they are made and why they are made. For citizens to
believe in the democratic process, they must believe they are part of the process. For
citizens to believe that the process is just, it must be seen to be just. Fundamental to
this is for a citizen to have access to information.

Our own Royal Commission report tabled several weeks ago states at paragraph 27.2.7 at
page 27 - 4 of volume 6 -

The absence of effective public record keeping has dogged this Commission in its
inquiries. Records provide the indispensable chronicle of a government's
stewardship. They are the first defence against concealment and deception.

It also states on page 27 - 5 at paragraph 27.2.11 -

But when Government seeks to "live by concealment", to adapt a phrase used in
evidence by Mr David Parker, it can be anticipated that instances will occur where
official power and position are both misused and abused.

I refer now to two recent discoveries. It is excellent to have freedom of information
legislation, but if documentation is to be shredded or destroyed or pages ripped out in any
way, that freedom of information legislation is irrelevant because people will be denied
access to those very vital Government documents. When I was examining subpoenaed
documents held by the Standing Committee on Constitutional Affairs and Statutes Revision,
which is currently investigating the involvement of the Women's Information and Referral
Exchange in Western Women Financial Services Pty Ltd, I discovered a document. I have
raised this matter in this place before and no satisfactory answers have been forthcoming.
An original document - a letter - from the Minister for Planning to the Minister for Women's
Interests, the Premier at the time, was placed on a Government file of the Office of Women's
Interests. It was then placed on another Government file with WIRE. The original letter had
on it two folio numbers, one of which was crossed out and replaced by another. It was
clearly marked on the top right hand side in pencil "shred?" What was the meaning of that
and how has that happened? Perhaps the scenario is something like this: It is a duty of a
person in the department to examine files or documents - those filies relating to sensitive
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matters - and to mark in pencil on the top right hand side 'shred?" Those fites could then be
handed to someone to assess the possibility of shredding the document. Once the document
has been shredded, the folio numbers of the-remaining files or documents are rewritten to
disguise the fact that a document is missing. That is absolutely fundamenta to what may
have happened and what is potentially happening now. Until Parliament is provided with a
satisfactory answer to why an original document placed on two Government files was
marked with the words "shred?" Parliament can believe only that the systematic shredding of
Government documents is caking place now.
Mr P.J. Smith: Do yau shred anything in your office?
Mrs EDWARDES: Not Government documents on Government files.
Mr P.J. Smith: Do you shred your own documentation?
Mrs EDWARDES: Those documents are kept on a Government file and are protected.
Mr PiJ. Smith: Do you think there is any parallel?
Mrs EDWARDES: Do not tell me that Government documents can be put through a
shredder in the same way as the member can dispose of documents in his office. That is
absolutely wrong. If the member believes that a Minister, a Government head of department,
has the ability to shred documents, he does not understand what this freedom of information
legislation is all about.
The Royal Commission discovered that people went into the Ministry of the Premier and
Cabinet records office. When he gave evidence to the Royal Commission, the former
Premier said, "I had no control. People came in from the department and ripped stuff out of
the files." That is not permitted by law. That is an illegal act. It cannot be compared with
the member for Bunbury shredding documents in his office.
Until we get a satisfactory answer as to why the Western Women letter which was held on a
Government file had "shred?' endorsed on it, we are entitled to believe that systematic
shredding of Government documentation on Government files is continuing. It suggests that
this freedom of information legislation has no meaning for those on the Government's side,
including the member for Bunbury.
The Fremantle Gas and Coke Co Ltd deal highlighted the fact that when new volumes of a
file were made, the previous file was thin, even though the folio numbers were in sequence.
It is obvious that a new volume was started, papers previously held on a preceding volume
having been ripped out and the folios renumbered. For all intents and purposes it looked as
though the files were in order.
On 15 August 1990 The West Australian newspaper reported how the Victorian Government
got around freedom of information legislation. The article said -

Perhaps more expert at obstructing the powers of freedom of information legislation
are the thousands of Victorian public servants who deal with sensitive documents
every day.
Since the legislation was introduced new ploys have been developed, such as:

* The now.-you-se-it-now-you-don't approach -

That is where pages in a file are not numbered so that damaging or embarrassing documents
can be removed without leaving a trail -

Simply not filing documents, especially letters and memos criticising
Ministers.

- Keeping two sets of files, a censored version for public consumption and an
uncensored version.

* Splitting up files documenting a controversial issue and spreading them across
a multiplicity of headings so that it is virtually impossible for an outsider to
make sense of them.

* Instead of writing frank comments on the borders of documents, using sticky
yellow note paper which can easily be removed.

I will refer to that again in the Committee stage. I also refer to the comments of the Royal
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Commission about a Government living by concealment. We have just had another prime
example of that in relation to the level of Government assistance given to the Simcoa
smelter.
In September 1989 in his speech in the second reading debate the then member for Cottesloc,
Mr H-assell, referred to the H-organ matter - another instance of government by concealment.
He said -

Let me tell members what happened this week in relation to information and its
freedom. I asked the Premier a series of questions about the enormous payout to
Mr John Horgan; reportedly $800 000 was paid outr... After he was paid millions of
dollars signing up fees 18 months ago which this Premier, when it suited his political
convenience -

I am talking about Peter Dowding -

- allowed to be reported to be something he did not quite approve of, but he was
locked in by what his predecessor had done. Those were the reports. I asked the
Premier a follow-up question to one asked by the Leader of the Opposition as to the
payout to Mr Horgan. I discovered that, nor only had the Premier personally
approved the payout for Mr Horgan in writing, but in connection with that payout an
agreement had been made that it would be kept secret of which the Premier was
aware and which he necessarily approved.

What did we hear ffrm the Deputy Premier last week? There is a box marked "Media
Release" on documents. On this document it was indicated that there would be no media
release about it. It was meant to be kept secret and it was approved to be kept secret. The
Simcoa deal was also approved to be kept secret. Mr H-assell went on to say -

The Premier knows full well that, had he told the Western Australian Development
Corporation he would not accept the payout except on the basis that it became public,
it would have been made public. The Premier had a duty to notify the public that
Mr Morgan was receiving an improper payment, one that was totally indefensible.
The Premier sought to cover it up by refusing to answer questions in this House.

Exactly the same situation is happening with the level of Government support being given to
the Simcoa smelter project. If the project was so good, the Government would have had no
difficulty in bringing that informnation forward. There must have been a problem by
approving the secrecy of the level of support chat had been granted.
In commenting on some important effects of freedom of information legislation, I will refer
to an article by John McN~illan entitled "Effects of Freedom of Information Legislation." He
talks about the outlook of politicians and public servants and the interrelationship between
the bureaucracy and Ministers. The article said -

* It will force them to the realization that members of the committee have a
right to inspect government documents;
ItJ will force them to accept that they have the onus of justifying secrecy, and
that this onus can be discharged only by quite specific reasoning that explains
the particular interest that would be affected by disclosure;

* It will force them to alter existing administrative procedures and practices so
that they are attuned to or can accommodate the needs of members of the
public, not just internal convenience or demands;
It will force them to accept greater scrutiny of their own work by members of
the public, the result of which must be a measure of accountability that does
not presently exist; and
It will force them to accept public participation in Government decision-
making as a developing phenomenon.

To John McMillan's mind those are the most important effects of freedom of information
legislation. The Government took up several responses to the initial 1991 legislation. One
of the most significant omissions from the 1991 legislation, in its original form, was the
failure to provide mechanisms for the amendment of incorrect information recorded on
documents which are subject to access under the legislation. That is very important when it
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pertains to documents of individuals, Under this Bill persons should, and do, have a right to
amend incorrect information.
I would like to foreshadow another amendment which I believe is equally important. We are
talking about this Government which in its third term is about to appoint an Information
Commissioner. With an election on the horizon, this Government should neither be making
major appointments such as an Information Commissioner nor entering into some of the
contracts that it is entering into now.
Mr- D.L. Smith: We have said that the appointment will be made with the approval of the
Leader of the Opposition, the Leader of the National Party and the Independents. It will not
be approved by the Government, but by that consultative group.
Mrs EDWARDES: In the past we have had other legislation in which it was stated that the
Leader of the Opposition and others would make decisions of this kind, but they have been
presented with the Government's choice and have been told to like it or lump it. No
consultation has taken place previously and, unless the Government is about to change that
process -

My D.L. Smith: There will be every consultation.
Mrs EDWARDES: - the Leader of the Opposition and others will be presented with the
name of one person and his curriculum vitae and be asked to approve the appointment of that
person.
Mr D.L. Smith: I am happy to sit down and talk to you about the process.
Mrs EDWARDES: The Minister will have the opportunity to do that during the debate.
Mr D.L. Smith: I have said you will be able to sit down with me and talk about the process.
Mrs EDWARDES: We have been sitting down with the Minister's staff for a long time and
the process for approving the appointment of the Information Commissioner will be no
different from what has occurred with similar appointments in the past. If the Minister has
additional information he and his staff would have been welcomed at the briefing sessions -

Mr D.L. Smith: Ye of little faith!
Mrs EDWARDES: That brings me back to the point that this Government should not be
making significant appointments like this so close to an election and the Opposition will
move an amendment along the lines that such appointments should not be approved by the
Government, but by both Houses of Parliament.
Freedom of information is an essential part of a modern, democratic State. The taxpayers of
this State have paid out a lot of money by way of the Royal Commission to find out that a
democratic State should operate openly and be accountable. This money was paid out
simply because this legislation was not put in place earlier, If this Government had
introduced it when it came to power in 1983 - it was one of its election promises - maybe
some of the events of the 1980s would not have occurred. However, I make the point that we
cannot legislate for honesty. The freedom of information legislation will not ensure the
overturning of unfair, incorrect, improper or unjust decisions. I conclude with a quote from
the Coombs Royal Commission on Australian Government Administration -

Information is power. It gives distinctive strength to those who possess it.
DR CONSTABLE (Floreat) [5.13 pm]: Although I support the principles of freedom of
information I have a number of concerns about the Freedom of Information Bill which is
before the House.
The SPEAKER: Order! I will have to ask members to be quiet while the member for Floreat
makes her presentation. I ask the member to speak up and 1 offer her the opportunity, if this
does not work, to make her presentation from the Table of the House.
Dr CONSTABLE: Thank you, Mr Speaker.
Although I am an advocate of this legislation I have some serious concerns about it and, as
members will be aware, I have a number of amendments on the Notice Paper. My general
concern about the legislation is that it is more restrictive than similar legislation in other
jurisdictions in this country.
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Mr D.L. Smith: That is not true.
Dr CONSTABLE: We will see whether that is the case.
The member for Kingsley made the point very clearly chat it has taken a long time for this
Parliament to be presented with freedom of information legislation. This legislation was first
promised by this Government prior to the 1983 election and, although there have been a
couple of attempts along the way, it has taken 10 years for the Government to introduce it
into this place.
The main purpose of freedom of information legislation is to give citizens access to
information held by Government departments and agencies. It is very important not only
that individuals have access to their personal records, but also that all of us have knowledge
of and access to the dealings and workings of Government. The quote referred to by the
member for Kingsley from the Fitzgerald Royal Commission sums up the need and desire for
freedom of information legislation.
During the debate last week on the Royal Commission report several members referred to the
secrecy surrounding Government dealings in the 1980s. A test for this legislation will be for
members to ask themselves whether, had it been in place during the 1980s, the excesses of
the 1980s would have occurred. I suspect the legislation is not good enough for some of
those excesses to have been avoided, but as this debate proceeds we will be in a position to
ascertain whether that would have been the case. We now know from the Royal Commission
report the extent of the secrecy surrounding Government dealings in the 1980s. The
conclusion of the first part of the Royal Commission report is worth thinking about. The
commissioners state -

The processes of decision making, but more importantly the very reasons for decision
in many of the matters inquired into, were often shrouded in mystery.

That is very important. To continue -

If a basic principle of goad administration is that governmental decisions should be
taken by officials who are known to be responsible for, and accountable for, those
decisions and who can provide considered, documented measons for those decisions -

In other words, giving people access to information to assist them in the decisions they make.
To continue

- then that principle has been disregarded systematically at the highest and most
important levels of government.

In the 1980s, when many of the deals were being drawn up, there was no desire to provide
people with information to form the basis for their decisions. The opposite was the case; the
desire was to keep people uninformed of those decisions. The Royal Commissioners
continue -

Unless quite significant changes are made to the institutions of this State, to its laws
and to the manner in which government is conducted, we can provide no reassurance
whatever to the people of Western Australia that events of the type into which we
have inquired .. , will not occur again.

We must make sure that this legislation covers those conclusions of the Royal
Commissioners. I am sure one of the changes the Royal Commissioners will report on in the
second pant of their report will be the introduction of comprehensive freedom of information
legislation. This Bill is far from comprehensive. To be effective, freedom of information
legislation must be based on the premise of openness. We should not start with
restrictiveness and see how much we should let people know; we should start with openness
and look at the three areas where it is important to have secrecy with regard to
documentation and inquiries. There should be very few exceptions to freedom of
information.
The member for Kingsley referred to freedom of information legislation in Sweden and the
United States of America. It is worth noting that in Sweden there are only three exemptions
and they are national security, diplomatic activities and police matters related to crime. In
the United States there are four exemptions and nondisclosure applies to foreign policy,
national defence, trade secrets and certain aspects of law enforcement. Apart from these
areas, people have access to information.
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We have already heard the history of freedom of information legislation in this State and it is
sad that Western Australia is the last Australian State to be debating this type of legislation.
This legislation should have been promulgated a long time ago.
Having made these introductory comments I will comment on two or three aspects of the
legislation which are worthwhile. The appeals process outlined in the legislation is
commendable. It is also commendable that an Information Commissioner will be appointed
if this Bill is passed. Such a position does not exist in other States.
The other commendable aspect of the legislation is that no time restriction is placed on
people seeking information and they can go back 10 or 30 years; it is limitless in its
retrospectivicy. The Minister is to be commended for that.
I have two major concerns about this legislation. The first relates to exemptions and the
second to costs. It seems that this legislation is based on the premise that with few
exceptions most documents should be available. This Bill contains many broadly worded
exemptions to that premise, the result being that almost any Government document can be
slotted into an exemption area if one wishes to do so. Therefore, any Government document
can be withheld from scrutiny. Had this legislation existed and been used when looking at
the Government's acquisition of Northern Mining Corporation NL in 1983, exemption could
have been granted from providing the documents sought on at least six grounds: That the
document affected the State's financial or property affairs; that it revealed the deliberative
processes of a Government agency; that it involved confidential communications between
Government agencies; that it affected the State's economy; that it contained
recommendations prepared for a submission to Cabinet; or that it was a communication
between Ministers on a matter related to Government policy. That test of this legislation is
important when it is applied to some of the things that happened during the 1 980s.
The exemptions contained in schedules I and 2 are broader than those in any other
jurisdiction in Australia. That gives one reason to question the legislation. For example, we
have an unacceptably broad exemption period of 20 years for Cabinet and Executive Council
documents. In every other jurisdiction that exemption is for 10 years. We must therefore ask
ourselves why this Government has brought legislation to us containing an exemption period
of 20 years. What is so special about this State that that exemption period should be twice as
long as that in every other jurisdiction?
There are a number of other ways in which this legislation is regressive when compared with
that of other States. The freedom of information legislation in Queensland was passed in
August this year and its exemptions cover three main areas; that is, some Cabinet matters, the
deliberative processes of Government, and law enforcement. If one looks at our legislation,
which we will do in detail during Committee, one sees that it is far more restrictive. We
must continue to ask why that is so.
Schedule 2 of the legislation contains blanket exemptions for 16 Government agencies. It is
not easy to see the reason for the inclusion of many of those agencies in the list of
exemptions. For example, the Houses of Parliament are included in the list. One would have
thought that they are already protected by privilege anyway. The R & I Bank is included in
the list, and this is the only jurisdiction in which a State bank has been included. The State
Government Insurance Office is also included in the list. I think chat at a later stage we
should scrutinise that exemption carefully. Presumably the R & I Bank and the SGIQ have
been included in the exemption list in the name of commercial confidentiality. However,
they would be covered by the schedule I exemptions, which protect sensitive commercial
documents. For example, one would have thought the R & I Bank and the SGIO would be
included under the exemptions for documents affecting an agency's financial affairs or
confidential communications and would not need to be included in schedule 2.
During his second reading speech last year the Minister said that in the past access to
information had been at the discretion of the Government. Under this legislation I believe
that many decisions are still at the discretion of the Government and decisions still lie, at
least initially, with Government agencies. Members should look at the steps an individual
would have to go through to gain access to a document. Certain things can happen along the
way. The person applies to a Government agency for access and if refused can apply for an
internal review. If access is still refused the person can then appeal to the commissioner,
which may or may not result in his being granted access to the documents. If the
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commissioner grants access it is possible for the Premier to issue an exemption certificate for
which no explanation is required and which would prevent access. That effectively blocks
out a right of appeal. I do not believe Premiers should have that right of veto over the
Information Commissioner at that point. Rather than the Premier having that right of veto,
an individual should have access to the courts when there is disagreement at that level. I
have a strong question in my mind about how effective this legislation will be. Government
officers and politicians will still be deciding under this legislation whether people are granted
access to information.
My second major concern relates to costs. Many commentators in other jurisdictions, and
people looking at the legislation in other States and the Commonwealth, have commented on
the costs involved in this procedure. An example which shows how far this can go is a recent
application made by Choice magazine to the Commonwealth for access to the safety records
of airlines in Australia, including both major and minor airlines. The result, at a cost of over
$30 000, was that Choice magazine was granted access to that information. However, all the
information it wanted about the safety records of those airlines had been blacked out, so the
magazine spent more than $30 000 and gained no information. We have to be careful we do
not fall into the same trap as occurred in relation to that Commonwealth legislation.
I believe all members are well aware of concerns held by the media and the Australian
Journalists Association regarding costs in such matters. One of my major concerns about this
legislation is that it is left to regulation to determine fees and charges. I believe we should be
following the example of Victoria and Queensland by setting guidelines for charges for
accessing information in the legislation. That is a major area for discussion later and my
proposed amendments attempt to address that situation. Freedom of information is about
ensuring that decisions are fair and consistent, and letting people know about and have
access to decisions of Government and their own records. It is also about encouraging
maintenance of accurate records, improving communications between the Government and
its agencies, and accountability of our public services.
Cost is a major aspect of freedom of information legislation. Sometimes one cannot weigh
the costs of obtaining such information against the more intangible benefits of such
legislation. In 1986, the Commonwealth Public Service Board commented to a Senate
committee that "these benefits, such as a more careful weighing and recording of decisions,
or a community which is better informed and better able to play a part in the process of
Government administration, were intangible and could not be priced". It continued that
"they were nevertheless considerable and highly valued by both the individuals concerned
and the community at large"- We want to ensure that People have access to information and
that the costs involved are not prohibitive. There are a number of other areas where this
legislation needs to be scrutinised carefully and amended.

[Questions without notice taken.]

Sitting suspended from 6.00 to 7.30 prn
Dr CONSTABLE: I want to touch briefly on a number of other areas. However, they will
be dealt with in detail in the Committee stage. My first concern relates to individuals who
seek personal information- The Bill states that information of a personal nature "may be
considered" as a factor in favour of disclosure. I would like to see that strengthened so that it
states that it "must be considered" as a factor in favour of disclosure. It must be considered if
individuals are to have proper access to their own information. My second concern relates to
the right to apply for amendment of records. That should be strengthened also. That right
must be freely available to everybody. My third concern is that there is no right to legal
representation in proceedings before the commissioner. Therefore, an individual could find
himself 'dealing with a Government agency or department which can draw on the full
strength of its advisers in proceedings before the tribunal whereas he will be disadvantaged.
individuals should have a right to legal representation in any proceedings before the
commissioner.
I referred also today to another area of concern - the power of the Premier to issue
exemptions. That should be limited. I do not believe the legislation should give the Premier
a power of veto. I will seek to add to the Bill in Committee some sort of deterrent to the
destruction of documents. Given the debate last week and the information given to the Royal
Commission, the destruction of documents is of grave concern to everybody. It reflects on
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the behaviour of officials during the 1980s and the Bill should include deterrents against
documents being destroyed.
I have tried to point out a number of shortcomings in the legislation. To a large extent, this
legislation is far more restrictive than the legislation in other jurisdictions. The Government,
through the Minister's second reading speech in November last year, made a commitment to
openness and accountability of Government. The second reading speech stated -

The time has gone when Government was shielded from public scrutiny, when the
principles of democracy were principles rather than practice. The Freedom of
Information Bill sets the scene for a real and meaningful level of accountability.

We should test that statement in this legislation to its fullest extent and make sure that that
occurs.
In conclusion, the Minister may be interested in clause 42 of the resolutions and rules
approved at the Labor Party's national conference in 1986. Ic states -

Ensure effective freedom of information legislation granting the public full
entitlement to the disclosure of government and administrative decision making,
subject only to strictly limited requirements of essential security and individual
privacy, and that the legislation is administered in keeping with its spirit and its
objectives.

The statement "subject only to strictly limited requirements of essential security and
individual privacy" should be underlined in everybody's mind. This legislation falls short. I
hope that the Committee will amend it so that it falls more within the framework of that
statement from the Minister's party.
MR WIESE (Wagin) [7.37 pm]: 1 rise to indicate the National Party's attitude to freedom
of information legislation in general and to the Freedom of Information Bill that has been
brought to this Parliament.
Mr Pearce: Will you advocate a freedom of information tax?
Mr WIESE: If the member for Armadale can find any way of raising money on behalf of the
Government - he has been one of the greatest proponents of helping this Government - he
will do it. He has a vivid imagination which he can use in trying to help this Government out
of its financial mess. Undoubtedly, it has crossed his mind that there may be a means in this
legislation of doing exactly that. I will comment on that further at a later stage in my
remarks because I believe that the costs applied in this legislation will be a major factor with
which the Parliament will need to deal.
The National Party totally supports the concept of freedom of information legislation. I
support the right of the people of this State having access to private information on tern that
is stored in various departments and bureaucracies. They should also have the opportunity to
amend that information, having obtained access to it if it is incorrect. Western Australia is
one of the last of the Australian States to adopt the concept in legislative form. The
introduction of this legislation is long overdue and it will enable the public of Western
Australia to have access to much of the information relating to Government and the way in
which Government performs its role. The public will have access to information that is
variously stored and hidden away at present from the general public, the media and all chose
who should have access to it. Like previous speakers, I believe it is very important that the
public of Western Australia have access to this information.
The real heart of this legislation is outlined in the objects and intent clause of the Bill, clause
3. Very important also are the principles of administration outlined in clause 4 of the Bill.
One of the objects of the Bill is to enable the public to participate more effectively in
governing the State, There may be some doubts about that, but if that clause means that
enabling the people of Western Australia to find out what is actually going on in Government
will enable them to participate more effectively in governing the State, then it is very
important and something we should aim for. The second object of making the persons and
bodies that are responsible for State and local government more accountable to the public is
again a very important aspect of the legislation. For far too long many of the departments of
Government within this State - and perhaps to a lesser degree in local government - have
hidden behind their refusal and unwillingness to make information about their activities
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freely available to the public. This legislation will ensure that real accountability is
introuced into both Government and local government in this State. Should the legislation
achieve chat, it will be a great improvement in government in Western Australia. The
legislation before us has the potential to go some way towards achieving that. I agree with
previous speakers in this debate that many aspects of this legislation indicate that it will not
go as far as it should. There are a number of exclusions and exemption clauses within the
Bill which ensure that many Government departments will not be required to open their
records to the public of Western Australia. That causes me some concern: Firstly, because it
is there; and, secondly, while this Government is claiming that the freedom of information
legislation is a great step forward towards the goal of accountability, the reality is that
because so many departments will be protected and will not be required to make information
available to the public, there is some doubt about how far the legislation will go in achieving
the Government's much trumpeted aim of accountability.
Mr D.L. Smith inteijected.
Mr WIESE: A sufficient number of amendments are coming through the system. I am sure
the Minister will be kept busy dealing with those amendments and perhaps revealing to the
Parliament in his usual frank way and with his very accountable answers the exact intent of
some of the clauses which are a little hazy at the moment. I look forward to the Committee
stage of this Bill to learn how much information is made freely available by the Minister.
Mr P.3. Smith: I can see us being here all night with you two debating it.
Mr WIESE: As to whether we shall be here all night, I understand we shall not proceed
beyond the second reading debate of this legislation during tonight's proceedings. However,
given the way the Minister has handled legislation in the past, I am sure we can look forward
to an occasional late night in the course of the passage of this Bill.
Mr Ripper: You will not be contributing to that?
Mr WIESE: Plenty of other people will be involved. I can perhaps sit back and play a
watching and supervisory role. Time will tell. It depends on how the Minister handles the
Bill.
I move beyond dhe earlier clauses of the Bill to which I have referred and which I believe are
very important in achieving the Government's aims. I do not intend to dwell on the clause
dealing with the principles of administration because I am sure char will be debated at the
Committee stage. One of the principles behind the administration of this Bill is to assist the
public to obtain access to documents. That is a very important principle. As I have said
before, there have been many shortcomings in the way the Government has made
information available to the public of Western Australia in the past. If that principle is to the
fore in the administration of this Bill, it will certainly go a long way towards opening up the
processes of government to the public. That is a very desirable aim. The second principle of
administration is to allow access to documents to be obtained promptly and at the lowest
reasonable cost. That will be an extremely important principle. Several amendments are
listed on the Notice Paper already aimed at tightening up and ensuring that the legislation is
administered in that way. It is very important when a person lodges an application for
information under the Freedom of Information Act that access be granted as quickly as
possible. The legislation provides for 45 days in which to supply the information. I hope
chat many of the departments to whom applications will be made will provide the
information sought much sooner than 45 days after the application is lodged. I would be
very disappointed if 45 days became the accepted length of time between a person lodging an
application and the information being provided. Reasonable cost is an important
consideration, and I share the opinion of the member for Floreat in this regard. I understand
that in those States which already have freedom of information legislation, in many cases the
cost of making an application and obtaining the material is a very severe deterrent to people
considering lodging applications. I hope we will not see that situation develop in Western
Australia when this legislation is in place, because it is important that our having installed
freedom of information legislation with the aim of making information available quickly and
freely, we do not by an administrative measure, such as making access expensive, preclude
people from obtaining access to information under this legislation. We will look closely at
those clauses and at the amendments on the Notice Paper with a view to ensuring that the
administrative aim that is outlined in the principles of administration is achieved.
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The third item listed under principles of administration will be very important; namely that
this Bill will assist the public to ensure that personal information contained in documents is
accuirate, complete, up to date and not misleading. Access to personal information under
freedom of information legislation should be provided, if not at no cost, at least at the
absolute minimum cost, because people have a basic right to ensure that the information
about them which is held by various Government departments is accurate, complete, up to
date and not misleading. The only way that we can ensure that the information which is on
record meets all of those criteria is to make available that information as quickly as possible
and at the lowest possible cost so that people are not in any way prevented from accessing
the material which relates to them. We must ensure also that mechanisms are in place within
this legislation so that people can easily and appropriately adjust or amend the information
that is contained on their files so that any other person who accesses those personal files is
made aware about their disagreement with certain aspects of the information by their
attaching to their file a memo to that effect. We will certainly look closely at that important
aspect of the ftredom of information legislation.
I will touch briefly on some other aspects of this legislation because the real debate wiUl take
place during the Committee stage. This is complex, new legislation, and the Parliament
should look at it as closely as possible to ensure that we get it right the first time. We should
be able to do that in light of the fact that a range of freedom of information legislation is in
place around Australia. In saying that, 1 have a degree of disappointment, and 1 can almost
go so far as to say a degree of disapproval, that we are dealing with legislation of this
complex nature at this stage of the sitting, when not only are we getting close to the end of
this session, but also we are getting close to the completion of the term of this Government
because we will face an election within the next three or four months. The Government is
making a poor judgment in bringing before the Parliament at this stage of the sitting
legislation of this type.
Mr Lewis: It is blatantly political and hypocritical.
Mr WIESE: I am charitable by nature and I could not possibly make a remark like that. The
people of the State will perhaps make that judgment. One must wonder whether we will be
able to give this legislation the scrutiny which it deserves as it goes through the Parliament
and allow the public of Western Australia to react to that scrutiny and to the report of that
scrutiny, because despite the fact that the concept of freedom of information legislation has
been floating around Western Australia for perhaps eight or 10 years, and that the draft
legislation and the Bill introduced into the Parliament at the end of last year have certainly
been available to the general public, the reality is that the great majority of the public would
not have the foggiest notion that this legislation is in the Parliament and what it will do for
them.
The Minister stated by way of interjection during an earlier stage of the debate that he was
happy to discuss the process of the appointment of the Information Commissioner. We need
to do a bit more than just discuss the process of the appointment of the Information
Commissioner.
Mr D.L. Smith: The process was to enable you to participate in the selection of the
commissioner.
Mr WIESE: We need to look closely at the people who will be considered for appointment
to the position of Information Commissioner. If that is what the Minister meant when he
referred to our discussing the process, then we certainly should be involved. However, I
believe that the appointment of Information Commissioner should be left until after the
election. There is just a vague possibility that a different Government will be in place and
will make that decision, and it is a trifle impudent of the Government at this stage, when it is
perhaps at the end of its life, to make a decision about who shall be appointed to that
position. Were the existing Covernment to win the election, I would have no problem with
its maldng that appointment, because that would then certainly be its prerogative, and the
same would apply were this side of the House to win Government. I hope that if that were
the case and we on this side made that decision, we would follow exactly the same process in
respect of the Opposition; namely, we would discuss who should be appointed to that
position with a view to taking on board any comments made by the Opposition and reflecting
in the appointment the opinion of both sides of the House. I hope that which ever way it
goes, that will be done.
r2767-
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Mr D.L. Smith: I hope so too, but we will probably never know.
Mr WIESE: We will see. I have some reservations also about the fact that the term of the
appointment will be seven years. I wonder whether we should be making an appointment of
that nature. I have no problem with the concept of making a shorter term appointment. If the
person appointed is doing a good job in the manner we would expect, he can -

Mr D.L. Smith: He or she.
Mr WIESE: Indeed, he or she; I am not sexist in any way. I am glad the Minister is listening
to my comments, and I hope he takes account of them. Seven years would have to be the
longest ternm of appointment of which I can think.
Mr D.L. Smith: It seems a long time to a politician, but it is not a long time really!
Mr WIESE: In anybody's terms it is a long rime. It is 10 per cent of a lifetime, as an actuary
would tell one - who am I to argue with them!
I referred previously to the potential problem with exemptions. Also, this legislation
contains too many exemptions. I can see no reason for the exemptions for many of the
organisations detailed within the schedule. If information in the hands of those departments
requires protection, the legislation has the scope to allow that to happen; that is the route
which should be taken. It could be said that the number of exemptions embodied in this
legislation gives the impression that the legislation does not go as far, and the Government is
not trying as hard, as it could to ensure accountability.
In conclusion, I reiterate that the concept of freedom of information legislation in Western
Australia is long overdue, and has the support of the National Party. We have some
reservations regarding certain aspects of this legislation, which we will endeavour to change
during the Committee stage.
MR OMODEI (Warren) [8.04 pmJ: Unfortunately, I do not share the same confidence as
the member for Wagin regarding the Government's motivation in introducing the Freedom of
Information Bill. I refer members to the example of the local government legislation which
has been around for many months.
Mrs Edwardes: Is that the old or the new one?
Mr OMODEI: I refer to the new Local Government Bill, and the Minister for Justice is of a
similar mind with the Freedom of Information Bill.
Mr D.L. Smith: It will be interesting to see whether you implement our local government
legislation.
Several members interjected.
Mr OMODET: It certainly will not take us as long as it has taken the Government.
Several members interjected.
Mr OMODEI: It will be a gross waste of the time of this House if we pass the second
reading of this legislation and it does not proceed further at this sitting. Today we have
received a personal explanation from the Leader of the Opposition, and have had a bungled
tabling of the Busselton report by the Minister for Local Government; we should pass this
legislation through the Committee stage today. The Government is very good at making
second reading speeches which are written by staff members; however, it does not proceed to
the third reading of the Bills.
Mr Ripper: Get on with it then!
Mr OMODET: We want to get on with it. I challenge the Leader of the House and the
Minister for Justice to pass this Bill through its Committee stage this evening - the Liberal
and National Parties are more than ready. In that way the Government can say to the
community that it has passed one piece of legislation, because to date very little legislation
has been passed. A number of Bills must pass through this Parliament before the end of the
year; nevertheless, the way we have started this week indicates that we will not achieve that,
especially with this very important legislation.
This legislation was promised by an incoming Labor Premier in 1983 - he gave a clear
commitment. However, the Bill did not rmaterialise during Burke's two terms in

6480 [ASSEMBLY]



rp

[Tuesday, 10 November 1992] 6481

Government, and the Bill has been going slow ever since. The member for Bunbwry well
knows that the 1986 ALP conference in Hobart reaffirmed the party's position; that was, to
ensure an effective freedom of information legislation which granted the public full
entitlement to the disclosure of Government and administrative decision making; this
involved the regular tabling in Parliament of details of the full operation of Governiment and
semi-government agencies.
The second reading speech states -

The Freedom of Information Bill 1992 retains the key features of the Freedom of
Information Bill 1991, namely: The creation of a right of access to documents held
by State and local government; unlimited retrospectivizy; and provision of a
comprehensive means of review, including the creation of the independent office of
Information Commissioner.

Members on this side of the House have no argument with those points. The speech
continues -

The most significant amendment is the inclusion in the Bill of a new part which
provides a means to ensure that personal information held by the State and local
government is accurate, complete, up to date and not misleading.

It further reads -

Clause 44 gives people the right to apply for amendment of personal information
which is inaccurate, incomplete, out of date or misleading.

I agree with the sentiments expressed here.
This Bill has a long history. In 1989 the former member for Cottesloe, Mr Bill Hassell,
introduced a Liberal Party Freedom of Information Bill. The Daily News on 19 July 1989
carried an article headed "Take off the muzzles!" The article states -

A little knowledge, if the WA public get hold of it, is a dangerous thing apparently.
The State government continually reneges on freedom of informnation, despite the
solemn vow which helped sweep it to office six years ago.
Too hard, muttered the newly-enthroned Premier Burke. Not needed, says
Mr Dowding.
The muddied Rochwells affair and the unsavoury dredgings of the Fitzgerald Report
indicate otherwise.
In the light of Labor's "accountability" commitment, continuing to cultivate the
electorate as mushrooms is inexplicable.

This legislation will not uncover any of the WA Inc type information which is available in
Government departments. I will confirm that in a later statement. The West Australian of
15 August 1990, under the heading "Let's see F01 fine print first" reads in part -

The Government should keep exemptions to a minimum. Dr Lawrence says papers
affecting law enforcement and public safety, the State economy, those contained in
commercially sensitive information and documents subject to legal professional
privilege would be restricted. But those categories are open to wide interpretation.
Virtually every document on the official record could be barred under such
guidelines.

What kind of freedom of information legislation are we getting? The article continues -

Information should not be withheld merely because it has the potential for
embarrassing the Government. Applicants should have to pay for the information
they want, but fees should not be so high as to deter legitimate inquiries.

Those are some of the comments I have seen in my investigations. I took the time to
examine the South Australian, Victorian, American and Canadian legislation. Much of what
is in this Bill is also contained in those Bills. It is interesting to see what the Minister for
Justice said from time to time on freedom of information legislation. An article in The West
Australian of August 1990 headed "WA Inc 'not meason for P01 curb"' reads -

Justice Minister David Smith, who is in charge of the Bill, denied yesterday that the
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non-retrospective element of the FOX legislation was an attempt to prevent WA Inc
documents from getting into the public domain.

We have seen an about face by the Minister; he is now a great champion of unlimited
retrospectivity. It is good to see that the Minister has had a change of heart. People in local
government have not always been happy about retrospectivity, for their own special reasons,
to which I will refer later. Another article under the heading "Anger at WA Inc Escaping
New Bill" reads in part -

A spokesman for Justice Minister David Smith said it was pointless to argue for
retrospectivity in relation to WA Inc documents as most of them would be exempt
under the Bill.

From the Minister's own office we hear that WA Inc documents will be exempt under this
Bill. The exemptions are based on legislation in other States and will include Cabinet and
Executive Council documents as well as those containing commercially or economically
sensitive information. Enough said about the changes we have seen over the years.
Interestingly, the former member for Cottesloe, Bill Hassell, can take some credit for
inmroucing freedom of information legislation; in September 1989 he introduced a Bill
which probably pre-empted much of the action taken by this Government.
I refer now to some of my concerns about freedom of information in relation to local
government. It is certainly not all bad news. Local governments in New South Wales are
receiving a better flow of information and are better handling their internal affairs. It has
made council officers much more aware of those aspects. It has also made councillors make
decisions about being more open, for example, in the way committees and forums are held.
The implementation of freedom of information legislation in New South Wales has had a
positive influence on local government. Contrary to expectations the FOX legislation in that
State has not caused a flood of inquiries into local government councils. Of the 2 368
applications in the first 12 months of the New South Wales legislation only 13.5 per cent
were directed at local government. As I mentioned earlier, it has assisted them to make
better decisions and to provide the public with greater access to local government.
Interestingly, one of the shires which received the most applications was the Shire of Byron
with 185, the highest of any council in that State for 12 months. Most applications took less
than 10 hours to process and were finalised in less than 30 days - well under the statutory
period of 45 days. If that occurs in Western Australia, local government will not be too
concerned.
I am concerned about the cost of obtaining information from local government. As members
will be aware, that could be passed on to ratepayers going about their normal business who
will not be seeking information. Someone.- who is a little hyperactive in trying to seek
information from councils could make it costly for local authorities. In New South Wales the
total cost for all applications to all State and local government authorities for six months to
December 1989 was $77 379, whereas only $24 769 was received in fees. That is a fair
indication that ratepayers will foot part of the bill for FOX legislation. The Western
Australian Municipal Association and local authorities with which I have contact are not
concerned about the FOI legislation. They have no problem with it provided local
government is treated the same as Government departments and other agencies. Local
government has had some difficulty supporting the retrospecdivity aspect of the Bill.
Members will know that many councils have existed for over 100 years. With today's
technology, information can be properly kept on computer or microfiche. However,
information held for many years may be difficult to locate. A subcommittee of Western
Australian Municipal Association members has examined the unresolved issues, the most
contentious of which is fees. The Minister for Local Government, whoever he is, must
monitor that area from time to time because it may place a great burden on the local
authority. Alternatively, if individuals seek information that has some exempt status they
may pay for access to some documents to find that only part of the information they require
is available. In other words, as the member for Floreat said earlier, a person may pay a
considerable amount of money and not find what he set our to locate. As far as I can gather,
the fees have not yet been finalised, even though a lower limit of $25 has been mentioned.
During the Committee stage the Minister must make a commitment to ensure that local
government is not adversely affected by this legislation.
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As I mentioned earlier, another question concerns the availability of information and what
effort will be required by local authorities to seek information they may have held in storage
over a long period. To put all that information into up to date technological machinery could
be very expensive. If one seeks information from a Government department it is usually of a
significant nature. On the other hand, much of the information given to counicillors is given
anonymously; for example, information on unregistered dogs or other incidental matters.
That kind of information would be difficult for a local authority to deliver. The legislation
must make provision to protect that anonymity.
The other anomaly in schedule 2 of the Bill is that State Government departments will be
protected by freedom of informnation legislation - correspondence between departnental
heads and officers within a department will be protected - but the same protection will not be
afforded to local government authorities for correspondence between shire presidents and
councillors, shire clerks and shire presidents, and so on. The experience in New South Wales
has been that local government has benefited from freedom of information opening up the
information of councils and their committees. Local government is already far more
accountable under the triennial election system. If the constituent raxepayers of a local
authority are not happy with the delivery of service or information, they can change one third
of the council on an annual basis.
The estimate of charges appearing in clauses 16 and 17 of the Bill concerns me and should
be further discussed. The certificates whereby exemption can be given by the Premier for a
great deal of information that comes out of Government departments require further debate
as does the deletion of exempt material. If people were to go to a local authority or
Government department seeking information, only to find that some of the information they
had received had been exempted, it would render that information absolutely useless.
The amendment to clause 44, which I have mentioned, is of vital importance. The ability of
a person to change his or her records or the records of a deceased person is of vital
importance, particularly if the information is inaccurate. This could lead to unfair divulging
of information about an individual who would have the right of redress under common law.
About 10 pages in the legislation relate to the matter of exemption and I would like to have a
full debate on it during the Committee stage of the Bill. The Bill is not before time. It
needed to be introduced into this Parliament. The Government will be put to the test well
and truly with the way in which it deals with the passage of this legislation.
If the Minister for Justice thinks he can get away with proceeding with the second reading
stage of the Bill and not following up with the Committee stage, he will find that will reflect
badly on the Labor Party.
MR DONOVAN (Morley) [8.23 pm]: It is with some qualified pleasure that in the last
weeks of the last Parliament in which I will sit I have an opportunity to speak in support of a
piece of Labor policy. It is ironic, as the member for Warren reminded the House, that this
matter has been debated on several occasions. I am disappointed because I have not seen
members of the Government rise and speak proudly about the achievement of the freedom of
information legislation reaching the second reading debate stage. It is one of the articles of
faith of the traditional platform of the Australian Labor Party and one for which I have a very
strong commitment and a sense of joy.
I wondered whether some Liberal Party Opposition members might have spoken with tongue
in cheek when they were talking about the delays in the arival of this legislation into the
Parliament. I thought I saw the member for Kingsley touch her nose when she was talk1ing
about the delays that had occurred. It cannot go without notice that those delays have been
precipitated by members of the Liberal Party.
Mr Lewis: Explan it. The Liberal Party introduced the Bill in 1989.
Mr DONOVAN: When this Bill was first introduced in November 1991 1 recall an
insistence that there be more room for discussion, compromise and amendment. The Bill
was then withdrawn so that consultation could occur.
Mr Lewis: It was the Government's Bill that was withdrawn.
Mr DONOVAN: I ask the member to bear with me for a moment. My next recollection was
in the last weeks of the autumn sitting this year. I have been critical of this Minister on
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matters about which he and I have disagreed, but not that this Bill did not see the light of day
in this Parliament in the autumn sitting. It was not for want of the best efforts of the
Minister it was because of the lack of support from the Opposition.
Mrs Edwardes: That is nonsense.
Mr DONOVAN: That is the case.
Mrs Edwardes: That is not the case. It is nonsense that has been perpetrated by you people.
Mr DONOVAN: That is the case. The member for Kingsley will remember that the
implementation committee commenced in May this year.
Mrs Edwanies: Who is in charge of the Notice Paper and the agenda?
Mr DONOVAN: I do not think the matter relates to who is in charge of the Notice Paper I
think it is a matter of getting this legislation into the Parliament in the autumn sitting. We
then had an episode on ABC Radio when Verity James interviewed both the Minister and
Hon Phil Pendal from the other place in which Hon Phil Pendal was scathing of the
Government's inaction and reluctance to deal with freedom of information legislation.
The Minister was trying most unsuccessfully, against the Opposition's efforts, to have this
legislation debated in the last sitting.
Mrs Edwardes: No. That is the way you may have seen it, but you were not privy to the
conversations that took place. Do not presume.
Mr DONOVAN: One of the things I have found since occupying an Independent seat in this
place is that I see issues from a slightly different perspective, from more of a bilateral, rather
than a unilateral, point of view.
Mrs Edwardes: How many pieces of legislation were left over from the last sitting?
Mr DONOVAN: There were a number. I have absolutely no quarrel with that. However, I
do quarrel with the simplistic accusation that the Minister concerned with this legislation has
dragged his feet in getting it to the Parliament. [ just do not think the facts add up to that,
and we ought to be fair about it.

Mrs Edwardes: Could we have brought it in in the first, second, third or fourth weeks of this
sitting?
Mr DONOVAN: Whilst it is convenient and expedient a few weeks before an election to try
to trip a Government on its own articles of faith - this piece of legislation fits into that
category - I can understand an Opposition wanting to do that. The facts do not meet that
criticism and we ought to be honest enough to acknowledge that proposition.
It is very encouraging to me that we are dealing with this legislation because it is
fundamental to any posture of accountability of, and open, Government. It will be a
substantial challenge to Governments of this State, of whichever political colour, to oversee
the carriage of this legislation. In a sense, I have some sympathy with the member for
Kingsley because it is a pity that, as a means of getting around the problem of the absence of
a privacy Bill, the Government had to include part 3 which covers privacy provisions.
Nonetheless they have been included and I know they will be something of a burden to
public servants in this State, but they will have to deal with them. I recall my days as a social
worker in the Public Service of this State and the number of notes, opinions and assessments
made about a number of people. That practice will now be done with much more caution
and circumspect consideration than might have been the case in the past.
Mr Lewis: You have got wiser.
Mr DONOVAN: Very much wiser.
We have waited for a long time for the accountability and openness which will come from
the exposure to records, and that is to be applauded. The question of the accuracy and
completeness of personal records now posed for public servants across a great range of
service delivery systems in this State will serve this State well.
Like other members I am very concerned about the range of exemptions the Government has
seen fit to include in this Bill. It seems, as other members have mentioned, that one could
mount a substantial argument that many of the agencies and matters which will be exempt
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from the provisions of this Bill are precisely those agencies and matters one might be most
concerned about. A quick scan of schedules 1 and 2 will draw out some of those concerns. I
note the member for Floreat has posted some amendments on the Notice Paper in respect of
these schedules. I will give very careful consideration to not only her arguments, but also the
Minister's arguments in defence of the retention of some of those agencies. I have a great
deal of concern about some of the agencies and matters which axe listed for exemption.
I know this is not a popular view to take in this State at present, but what concerns me is that
under schedule 2 any Royal Commission or member of a Royal Commission will be
exempted from the provisions of this legislation. I am strengthening in my view that the
Royal Commission, along with other agencies of this State, created by the State in the service
of the people of the State and not above them, should be as accountable as any ocher
Government department or statutory authority. 1 do not think the Royal Commission and
similar agencies should be held any differently in that regard. It would give me cause for
concern if the Royal Commission could not confidendly expose itself and its workings to
those who may have an interest in scrutinising its workings. It is a healthy concern for one to
have. As I said last week in another debate I would be unwilling to unreservedly, and in an
unqualified way, say yes to every pronouncement the Royal Commission makes. I have
same real concerns about the agencies and the range of matters which will be exempted from
the provisions of this Bill. I urge the Minister to consider very carefully the reasons behind
the amendments proposed by the member for Floreat. He should not simply dismiss them on
the basis that they present a difficulty or are an embarrassment to the Government.
In concluding, I return to my starting point; that is, it is with some pleasure that I support a
piece of fairly basic Labor Party policy. I must admit this will cost me later, because I
understand that tonight Or tomorrow this House will debate the SGIO Privatisation Bill,
which I will not support. I do not accept the arguments which have been put forward about
the delay in presenting this legislation to the Parliament. I accept that the Bill has a great
deal of merit for the conduct of Government business in this State. I have serious
reservations and concerns about the agencies and matters which will be exempted from the
provisions of this Bill, but by and large I will support the second reading of this Bill.
MR LEWIS (Applecross) [8.37 pm]: I am astounded at the hypocrisy of this Government
in introducing the Freedom of Information Bill. It is important for me to remind the House
that in 1989 the then member for Cottesloe, Mr Bill Hassell, introduced similar legislation
into this Parliament, but the Covernment would not afford it an appropriation message. To
that extent it was ruled out of order by the Speaker.
Since 1989 a lot of water has passed under the bridge and the Liberal Opposition has worked
very diligently to bring to this Parliament and to the public of Western Australia the in-depth
truth of the nefarious WA Inc affairs. Of course, I am refering to this Government's
business dealings which it very carefully and scrupulously hid from the Parliament and the
public of Western Australia. In the mun-up to the 1989 election I recall that the Labor Party
was fearful that it would lose office and it was well known up and down St George's Terrace
that the shredding machines were operating day and night. At the time this position was put
to the Government in debates in this House Premier Dowding and Deputy Premier Parker
said it was a nonsense and was not true. Since then we have had the revelations of the Royal
Commission and one of its findings was to the effect that its inquiry had been hampered by
the lack of access to Cabinet minutes. It appeared to the Royal Commission that the Cabinet
minutes had been deliberately removed so that the determinations of Cabinet could not be
placed on the public record and could not be provided to the Royal Commission which was
inquiring into these dreadful dealings by this Government.
What sticks in my craw is that at the eleventh hour of this session the Government has the
audacity to come into this Place with its holier than though attiwude proffering this legislation
on the basis of the Premier's statement about the Government's new found morality on the
afternoon the report of the Royal Commission was tabled. The Government has discovered a
new morality and says all these things will now be done. We heard the same thing prior to
the 1989 election. I can well remember the cynical political exercise of the Burt report. I do
not in any way reflect on former chief justice and Governor Sir Francis Burt because I think
his report was absolutely spot on. It spelt out to the Parliament and to the public what should
have happened. However, that report was used by the Government in the run up to the 1989
election by then Premier Dowding - "a future we can believe in" - along with the other lies
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and dishonesty which occurred in the run up to that election, particularly to do with the
Petrochemical Industries Co Ltd deal.
At that time this Government pursued a subterfuge, going to the extreme of introducing
legislation into this Parliament to ratify the biggest scam this country had ever seen, the
$400 million up front profit made by two entrepreneurs solely to bail out a failed financial
institution - not even a failed financial institution, but a failed broker or doer of deals who
had no credibility and had the Government in his pocket. The blatant dishonesty exhibited
by the Government prior to the 1989 election included $6 million obtained by this
Government from the 'Tour on the floor" entrepreneurs in this town. It used that political
largess to promote this dishonest Government so that it could trip over the line at the last
election. We have now sat through three and a half years of this Government since that time
and at the eleventh hour of this Parliament the Premier, with her new found sense of
morality, has trotted out this Bill saying that she will do everything right in future. What gets
to me, and where I violently disagree with the member for Morley, who had the temerity to
reflect on the Liberal Opposition saying that it was not diakum or keen on this legislation and
had shillyshallied around and that is why the Government did not bring on this legislation, is
that he is totally misled about this matter. Unfortunately, the political bias he tried to shed is
still with him.
Mr Donovan: Is it not a fair example of what I am saying that here you are tonight with
seven proposed amendments to this Bill? If you were serious, why did you not produce those
amendments earlier?
Mr LEWIS: The member for Morley does not understand the political tactics of this place.
The last thing one does is flag to the Government what one will do because it then goes off
and does deals.
Several members interjected.
The DEPUTY SPEAKER: Order! The member for Applecross should address his remarks
to the Chair.
Mr LEWIS: As soon as legislation hits the Notice Paper one does not put on record what
one's amendments will be. How stupid does the member think we are?
Several members interjected.
The DEPUTY SPEAKER: Order!
Mr LEWIS: I do not attach much notice to the rabble behind me because of the place in
which they are sitting. However, one does become rather frustrated with the hypocrisy of
this Government.
Several members interjected.
Mr LEWIS: How many drinks have you had?
Mr Cunningham: None at all. You cannot cop it!
Mr LEWIS: I am sick of the member for Marangaroo sitting in his place and denigrating
people when he does not have the guts to make a speech.
Several members interjected.
The DEPUTY SPEAKER: Order!
Mr Cunningham: You have lost your cool.
The DEPUTY SPEAKER: Order! For a small number of people in the Chamber there is an
incredible amount of noise. If, as the member for Applecross says, the people behind him
are irrelevant, I suggest that he ignore them. I also suggest that the members behind him
tone down their interjections so that we can get on with the debate, which is about freedom
of information.
Mr LEWIS: I think I have made my point because I have got members opposite out of their
holes. Members opposite know how shallow is their argument and very well that the only
reason that the Government has brought on this legislation at the eleventh hour is to give
some credibility to a discredited Government and Premier. The one thing behind which we
on this side of the House can stand proud is that we introduced this legislation in 1989. This
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Government, with its new found sense of morality which it forgot for a day or two last week,
now seeks to claim the kudos for this legislation. The Opposition is not prepared to accept
that. This is Opposition legislation which we axe proud to support and sponsor. The
Government will not fool the public of Western Australia by coming into this place at the
eleventh hour trying to claim that this legislation was its idea.
MR BLOFFWJTCH (Geraldton) [8.49 pm]: One of the most sought after things in all
democracies of the world is freedom of information. Such legislation is probably one of the
most important vehicles available, if used properly in a democracy, to allow people access to
information. The Bill includes a number of exemptions. It puts any future Premier in a
particularly onerous position by giving him or her the right to exempt any document from
disclosure as he or she sees fit. I wonder about the flexibility of that. However, the
responsibility will rest entirely with the Premier.
It is interesting to read the various articles written about freedom of information. Part of the
rationale for freedomn of information legislation is that it brings about changes in the cloak of
secrecy in the Public Service and the Ministry. In theory it removes the cloak of secrecy in
Government departments. Like the member for Applecross, I wonder why we are dealing
with this legislation during the last two weeks of this session when the Government has been
in power for 10 years. Freedom of information is one of the most important aspects of a
democracy. We have had the need for freedom of information for the past 10 years but now,
with the chance of a change of Government, it has been decided that this is an appropriate
time to pass such legislation. This is one of the most hypocritical acts I have seen in the
parliamentary system. However it is better late than never.
Mr Clarko: Do you know that FOI legislation was one of the key promises by the
Government at the election in 1983?
Mrs Edwardes: And 1986 and 1989.
Mr BLQFFWITC1-: I have heard that on many occasions, not only in Parliament but also in
the public sector and elsewhere in the community where demands have been made that a Bill
be introduced. I am led to believe that this debate will be adjourned tonight. Once again,
that makes me wonder about the sincerity of the Government.
I read with interest the exemptions contained in the Bill. Why should we give exemptions to
such bodies as the State Government Insurance Office and the R & I Bank Ltd in order to
protect confidentiality of accounts? It also contains protection for the third party involved,
for trading statements and such other things. What is the reason for these exemptions? Why
should they not be subject to public disclosure? After reading a fair proportion of the Royal
Commission report I can understand why many of the deals went on within the R & I Bank
and the SCIC. When I consider the property portfolios I can understand the great deal of
reluctance of the Government not to include these provisions in the legislation. I see no
reason for any exemption for these bodies. The Bill already contains safeguards to protect
the persons concerned from such information being released.
It is important to understand that in many cases the people affected by the legislation will be
public servants and shire and city councils, but from experience and from what I have read
about the world scene, if anything, such legislation improves the system of government and
also improves the efficiency of the various departments. If we can make such people think
harder about any decisions they make we may not experience again the sad situation where
five senior public servants have been stood down as a result of activities outlined in the
Royal Commission report. That is probably the saddest indictment of a system that went
wrong when cloaked in secrecy.
I have considered the objectives and intent of the Bill. They effectively cover everything that
I would want to see in such legislation. I note the provisions relating to access to documents,
covering what may be applied for and what may not. Examples are given of cases where an
agency may refuse to deal with an applicant; the nature of the information to be considered;
refusals to access, and documents which may be exempt. The Premier has the right to
exempt some documents; for example, to a document which is not a document of an agency,
or where access to a document will contravene clause 7 which mentions such things as third
parties and the various subjects.
It will be interesting to try to overcome the apprehension of people who work within
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departments and who fear public access to information. In my business all my staff have
access to everything. They are aware of the finances at the end of each month; they are
aware of the profitability of the place, the expenses and the deals done. Apart from
confidential customer information such as debtors, the staff have access to everything. It
makes the team perform better. It gives staff an incentive to know what is going on in the
business and an understanding of how the business works. Generally, by opening up
departments, people will be encouraged to have moretmist and faith in the departments. This
legislation is desirable. My only disappointment with the Bill is its introduction at this time,
at the end of a session. However. I will be extremely sad if it does not go through.
Mr Donovan interjected.
Mr BLOFFWITCH: The point is that we have *seen newspaper articles on freedom of
information throughout the 1960s, the 1970s and the 1980s. It has been the catchcry of all
democracies. Not only in this State but also on the Federal scene we have heard
Governments scream that this is the answer, that they will be bringing in such legislation.
This Government has been in power for 10 years; so why is this legislation being handled in
the last two weeks before the end of the session? During past elections we heard many
promises about how vital and important is this legislation, but it seems to be very low on the
priority list of the Government.
Mr Donovan: The member said exactly the same thing during the autumn session.
Mr BLOFFWITCH: Did we refuse to bring in the legislation? Do we control how the House
works? Are we the people who say whether legislation comes forward? That is not the way
it works.
Mir Donovan: I cannot understand that arjument when the member was not willing to deal
with it last time. Now he is saying the same thing. Does the member know that a
commissioner's position was advertised at the beginning of September? Does he know that a
committee has been working since that time? That is not evidence that the Government does
not want the Bill to pass.
Mr BLOFEWITCH: That is evidence of a Government that does not want the Bill. Why has
it taken the Government 10 years to get the Bill together?
Mr Donovan: I cannot answer for the past 10 years, only the past 12 months.
Mr BLOFEWITCH: Why do we get the Bill some three weeks before the end of a
parliamentary session? I can remember many members in this House saying that they
wanted to see it brought on. I can remember questions during question time about when the
Bill would be brought forward. The member for Floreat raised the matter in her maiden
speech. The Opposition has not shown a lack of interest; there has been a lack of
performance by the Government to get the Bill into this place. I do not let that diminish my
enthusiasm for the Bill or my hope that the freedom of information laws will improve the
quality of decision making in the Government sector. The general agreement is that the
people of Western Australia have little to fear from what is happening in the Government
sector or in local authorities. I commend the Bill to the House and 1 hope it is dealt with as
quickly as possible.
MR D.L. SMIT H (Mitchell - Minister for Justice) [9.01 pm]: I thank the members
opposite, members of the National Party and the Independents for their support of the
legislation. As I said in the original second reading speech on 28 November 1991, freedom
of information legislation represents a fundamental reform of the relationship between State
and local governments and the community they serve. It enshrines in legislation rights which
are at the very heart of the democratic processes. The time has gone when Government was
shielded from public scrutiny, when the principles of democracy weMi principles rather than
practice. The Freedom of Information Bill sets the scene for a real and meaningful level of
accountability. Without information about the processes of Government, members of the
community cannot fully participate in Government and exercise their rights as citizens.
Freedom of information legislation strengthens democracy, promotes open discussion of
public affairs, ensures the community is kept informed of the operations of Government and
opens Government performance to informed and rational debate. That still lies very much at
the heart of what this legislation is about.
I have listened to the members of the Opposition talk about the delay in the legislation. It
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was introduced in the Budget session last year. It did sit on the Notice Paper and the
Government hoped it would be brought on during the autumn session, but the Government
was waiting for notice of the amendments which the Opposition was intending to move - but
that did not happen. No amendments were placed on the Notice Paper by the Opposition.
They were never given to my staff in any written form. The legislation has been available
since November 1991 and could have been brought on at any time had the Opposition so
wanted - considering the state of the numbers in this place. What I find more than passing
strange is that although this Bill was introduced in September and it is now November, it was
not until the closing of the second reading debate that the Liberal Party proposed any
amendments to the legislation. As will become obvious during the debate in the Committee
stage those amendments are either technical or simply add things like magnetic tapes and
electronically stored material to the categories of documents which can be provided. I
frankly was expecting that, like the member for Eloreat and members of the National Party,
the Liberal Party would have been seeking to look at the list of document exemptions and
perhaps to limit either those document exemptions or the agency exemptions. That is not the
case at all. One gets the impression the Opposition has smelled victory in the air and
suddenly interest in freedom of information legislation is waning because it does not want to
be saddled with it. The Opposition is not willing to get locked into a debate about that list of
exemptions or agency exemptions.
The position of the member for Floreat on the other hand has been quite different. As has
been said by the member for Geraldton, the member for Floreat in her maiden speech very
much emphasised that one of her primary objectives in her period as a member of Parliament
would be freedom of information legislation. Certainly if one looks at the way in which she
has approached the legislation, one gets the impression she is a person who is very
committed to the principles of freedom of information. Most of her comments sought to
broaden the effect of the legislation. As we move through the amendments I will indicate to
the House that the Government will agree to a fair number of them. Make no mistake, the
Government is fully committed not just to the principle of freedom of information but also to
having the most effective legislation that it can possibly have, certainly more effective than
in any other State or in the Commonwealth. The member for Floreat in the course of her
speech, however, has made a few comments to which I must respond. One deals with the
question of why the Parliament should be exempt. Clearly the reason the Parliament is
exempted is because it is the Legislature and not the Executive. Freedom of information is
primarily aimed at the Executive. In any event the Parliament would not want to waive any
of its privileges and allow, for instance, the Freedom of Information Commission to be
intruding into the processes of the House or any of its committees and making rules about
what the public can have access to. Parliamentary privilege is something we must have; it is
an essential part of our democracy and there should be no suggestion of the intrusion of
anyone in the operation of the Parliament other than our own Presiding Officers.
Some mention was made about the appointment of the Information Commissioner - firstly,
by the member for Kingsley and later by other members - and the processes which would be
adopted. The Government is very keen to get this legislation up and running as soon as
possible - that is despite the delay in getting any amendments out of the Opposition or
information that it was ready to deal with the legislation. The Government has sought to
expedite the implementation of the legislation by making sure an implementation committee
was set up as early as May. It has been meeting regularly and is producing fortnightly
bulletins and starting the education process to ensure that everybody is ready to deal with the
legislation as soon as it becomes effective.
The Government has also proceeded to advertise for applications for the position of
Information Commissioner because most of the legislation cannot begin to be implemented
until that person is appointed. The Government regards that position as important as the
Ombudsman and the Auditor General. I have noticed, for instance, that the Ombudsman
believes that he should be given the task. However, my view is that the Ombudsman has
enough to do with his own legislation at present and with the resources which he has. If the
freedom of information legislation is to work appropriately it is critically important that the
person who is vested with the powers of the Information Commissioner can involve himseff
or herself in the education process of the departments, and ensure that the public are aware of
their rights and that the Government complies with the legislation, or in cases where it does
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not, that an apportunity exists for complaints to be made and for the Information
Commissioner to determine those complaints in accordance with the legislation. I will be
more than happy to discuss with the Leader of the Opposition, the Leader of the National
Party and the Independents as soon as the Government has a short list recommended to it by
the interviewing panel, those persons who are being considered for the final interviews to
ensure that the person who is appointed meets with the approval of everybody in this place.
The question was also raised about the destruction of public records. Members will be aware
that the falsification of records by a public officer is already a criminal offence. That offence
extends to destroying, altering or damaging any record. Section 85 of the Criminal Code
states -

Any public officer who corruptly -

(a) makes any false entry in any record;
(b) omits to make any entry in any record;
(c) gives any certificate or information which is false in a material particular,
(d) by act or omission falsifies, destroys, alters or damages any record;
(e) furnishes a return relating to any property or remuneration which is false in a

material particular, or
(f) omits to furnish any return relating to any property or remuneration, or to give

any other information which he is required by law to give,
is guilty of a crime and is liable to imprisonment for 3 years.

The Government thinks that is the appropriate place for such an offence to be inserted and
that it is not appropriate for that kind of offence to be included in this legislation. Of course,
there also exists the Library Board of Western Australia Act which deals with the question of
the destruction of archival records. Again, that is an appropriate place for that to be dealt
with and the Government does not believe that it is appropriately dealt with in this
legislation.
Although the document exemptions may appear broad, most have a public interest test or
other test which clearly shows the limits of the exemptions. The member for Floreat
attempted to say that only four broad categories were recognised in most countries which had
freedom of information legislation. She omitted to say that although there are only four
broad headings a number of subdivisions of those various headings exist. Indeed, the
categories of document exemptions are simply subcategories of those four principal
categories which are recognised in other places. The fact that more of them are in the total
list is not an indication that the list of exemptions is broader than elsewhere, but that the
Government has taken the trouble to break down the various categories into its subheadings
to ensure that people clearly understand all of them so that different tests can be applied for
limits of exemptions for each of those subcategories. Therefore, the Government is not
dealing with only four categories and then trying to limit the limitations on the exemptions in
a way that is too broad. Generally, most of the availability of documents in our legislation is
broader than anywhere else. Certainly, it is broader than was the case when legislation was
first introduced elsewhere. The retrospectivity and the role of the Information Commissioner
will ensure that that is the case. In some small categories the exemption is slightly broader
and the limits are slightly narrower. I am happy to discuss each of those issues during
Committee.
I correct the member for Floreat's comments on the issue of Cabinet document exemptions.
She indicated that in most other jurisdictions - in fact, she may have said all other
jurisdictions - the limit on Cabinet documents was 10 years. That is certainly not the case.
In the Commonwealth and Queensland no limit is set in the freedom of information
legislation; it is simply a matter of convention or archival legislation, and those documents
are not released in the Commonwealth or in Queensland for 30 years. In South Australia a
30 year limitation exists in the freedom of information legislation. In New South Wales,
Tasmania and Victoria a 10 year limit exists; that 10 years operates from the commencement
of the legislation. Therefore, it applies only to documents as they are created which become
available in 10 years and not to documents which were created 10 or 11 years ago, which
were available under their legislation. Clearly, under Western Australia's legislation, the
opportunity to have a look at Cabinet documents will be wider in the main.
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The member for Wagin raised the question of the length of the commissioner's appointment
and suggested that seven years was a long time. I do not think that it is; but in any event 1
point out that the appointment is for a maximum of seven years and, from memory, when the
Government advertised it indicated that the offer would be available for five years and not
the full maximum of seven. Members will be able to discuss that further when they discuss
the appointment of the Informacion Commissioner in committee.
I am very pleased with the tenor of the debate and the small number of amendments which
have been moved by the Opposition parties. As political as I was being earlier, that simply
reflects that what I have been trying to say is mile; that is, this legislation is very broad and by
its retrospectivity and the creation of the office of the Information Commissioner it has the
opportunity to be broader in its effect than legislation anywhere else The fact that such a
small number of amendments has been proposed from Opposition members reflects in part
that the Government has been willing to consult with them and has tried to incorporate their
wishes where they have expressed orally some of their concerns, and some of those
amendments which have been suggested, that the legislation was very broad when the
Government began. As will be indicated during Committee, I am more than willing to see
whether we can broaden it as long as we do not adversely impact on the operations of some
of the agencies or intrude into some areas where, for reasons of principle, all other
jurisdictions have allowed the document exemptions to exist. I commend the Bill to the
House.
Question put and passed.
Bill read a second time.

Commitee
The Chairman of Committees (Dr Alexander) in the Chair; Mr D.L. Smith (Minister for
Justice) in charge of the Bill.
Clause 1: Short title -
Mrs EDWAR.DES: I confirm our commitment to the freedom of information legislation
before the Committee. A lot of political comments were made earlier. However, the
Minister stated that he accepted many of the amendments that were made through verbal
discussions with his staff at an earlier stage. I was pleased that he admitted that was the case
rather than our having to go through the formal process of putting amendments on the Notice
Paper. On 4 June 1992 there was no time to deal with the freedom of information legislation;
the Opposition did not hold up the Bill at that time because we all remember the duck Bill,
the 0.08 Bill and the Financial Institutions Amendment Bill. In fact, on that day we dealt
with the Health Services (Conciliation and Review) Bill, the Town Planning (Old Brewery)
Bill, the Mines Regulation Amendment Bill, a ministerial statement on the Crime (Serious
and Repeat Offenders) Sentencing Act, the Nurses Bill, Fire Brigades Superannuation
Amendment Bill, the Land Amendment (Transmission of Interests) Bill, the Education
Amendment Bill, the Rates and Charges (Rebates and Deferments) Bill, the Industrial Lands
Development Authority Bill, public and bank holidays legislation - we all remember the
debate on the Australia Day holiday - the Guardianship and Administration Amendment Bill,
the Retirement Villages Bill, the Acts Amendment (Confiscation of Criminal Profits) Bill,
the Acts Amendment (Sexual Offences) Bill and the Western Australian Land Authority Bill.
The Government has control of this House and we had a very full agenda in that last week,
let alone the last day.
Mr D.L. SMITH-: I do niot wish to delay the House unnecessarily by getting into a political
debate about this matter. We all know the numbers in this place and the way in which we are
preoccupied with private members' legislation and matters of public importance. We spend
very little time on legislation. The list of legislation dealt with in the final weeks by the
member for Kingsley reflects the quantity and quality of the legislation that we have to pass.
I have said a number of times that one of my great concerns as a Minister and one who
believes very much in legislation, is that currently we have something like 300 Bills
approved for drafting. That amounts to about three years of legislation. If by some miracle
the Opposition were elected at the next election, it could earn itself a reputation of being the
most reformist Government ever to come into the Parliament on the basis of passing
legislation that we have already in the pipeline.
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Mrs Edwardes: As I have said, you might have talked about it we will implement it.
The CHAIRMAN: Order! I realise the M~oinister is responding to a point raised by the
member for Kingsley. However, we are discussing the short title of the Bill. It is not a goad
idea to embark on a regurgitation of the points made in the second reading debate.
Therefore, I will not allow further comments.
Clause put and passed.
Clause 2 put and passed.
Clause 3: Objects and intent -

Mrs EDWARDES: The very important aspect of this clause is the extension to the local
government area. Victoria has not extended its freedom of information legislation to local
government. I am aware chat local government associations expressed a number of concerns
about this extension, concerns which were expressed by the member for Warren. One of
their concerns is the retrospectivity aspect because many of their documents go back a
number of years. even to the last century, and it would be an enormous task to have to
consider those documents in the light of this legislation. I believe still that it is an important
feature of the Bill that we are debating.
Why did the Minister delete from subelause (2)(c) in the 1991 Bill the wards "policy
statements and administrative guidelines and other documents' and round it off to state
"requiring that certain documents concerning State and local government operations"? It
should be spelt out in more detail so that it includes policy statements and administrative
guidelines.
Mr D.L. SMITH: The documents which are to be made available under this provision are
included in part 5 of the Bill. The reference to "certain documents" is an attempt to embrace
all of the documents that are referred to in part 5. Under part 5, clause 93 deals with
information statements, clause 94 with internal manuals, clause 95 with publication of
information statements, and clause 96 with information statements and internal manuals to be
made available.
Mrs Edwardes: Does it refer to policy statements and administrative guidelines?
Mr D.L. SMITH: It certainly refers to administrative guidelines. Generally speaking, the
policy documents are always available because they are more in the nature of political
documents rather than administrative guidelines on how to operate those policies.
Mr OMODEI: I understand that in most councils in this State, constituent ratepayers would
have ready access to local government records, either through the minutes or through the
documents held by the council. Is the Minister suggesting in clause 3(I)(b) that local
government is not responsible or does it make it more accountable?
Mr D.L. SMITH: Clearly, the expression is not there to indicate that local government is not
accountable, but we all know that part of what we are about as a Government is to try to
broaden the responsibility of local government, both by devolving downwards some of the
responsibilities currently performed by State and Federal Governments and by providing
local government with general competence powers. Local government has been happy to
accept that the price of those competence powers and greater responsibility is a greater
degree of accountability. Nothing in the legislation is meant to detract from what has been
done in the past as a matter of practice. That is clear in the legislation. In the past many
local governments have provided a great deal of information to their ratepayers and electors.
However, the practice varies from one local government to another, and this legislation
establishes that what may have been a practice in the past is a right for every person to obtain
access to documents. It also broadens the categories of documents which are available so
that there is a right to access from all local authorities and not just from those who in the past
made it available while others did not.
Mr OMODEI: The same requirement would mean an additional cost to local government.
Why should one local authority that has acted efficiently be subjected to an additional cost
because of the inefficiency of a small percentage of local authorities which are not able to
keep good records or give access to them to their ratepayers? Is there any provision in the
Bill to provide compensation to local authorities for the additional costs imposed by the
accountability provisions of the Bill?
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Mr D.L. SMITH: It is inevitable that the provisions will impose additional costs on local
government and on the State Government. For the State Government the general estimate of
cost ranges between $800 000 and $1.5 million. That obviously will depend on the volume.
With regard to local government, as indicated by one speaker in the second reading debate,
in the New South Wales legislation where the local government provisions are much more
limited, not much use has been made of those provisions. Clearly, any use of the legislation
by electors or ratepayers is likely to add to the administrative costs of individual local
authorities. We must simply monitor the extra costs. We do not propose that local
government should be treated any differently from the State Government in making sure the
costs are kept to the least possible. Either by the regulations or the legislation, depending on
what we do with the amendment proposed by the member for Kingsley, provisions will be
included which reduce the costs to various categories of persons in certain circumstances and
which make the service free in same instances. Inevitably, the local government providing
the information will have some cost to bear which will not be recoverable from the applicant
in those circumstances. In that sense there will be additional cost to the local government,
but it must be weighed against the benefits that freedom of information legislation brings in
terms of accountability to the electors and ratepayers.
Mr WIESE: I am particularly concerned about personal information and its availability to
any individual. One of the main problems we come across is that people are not always
aware that a Government department or instrumentality has a great deal of information on
file about them. They often do not become aware of this file until some conflict arises which
brings it to their notice. Therefore, a file on an individual could be in existence for 15 or 20
years without that person being aware of it, and that file may contain incorrect information.
The only way a person could ascertain whether a department had a file on him would be by
making an application. Has the Government given any consideration to departments
advising people on an annual or five yearly basis that it holds a file containing information
about them that may or may not be correct? Such a file could contain misleading
information or may not contain all the facts. Has the Government tried to address this in any
way?
Mr D.L. SMITH: I agree chat it is a problem. The problem always is the administrative cost
of notifying all the people about whom information is held and having a database which
makes it reasonably simple to do so. It is not possible to do it at present because of the
administrative cost and the workload involved in achieving that. Currently a person must
approach the agency and ask whether any information is held in the department about him.
The former member for Cotresloe introduced a Bill which, frankly, appealed to me, in
relation to access to the databanks of not just the Government but also private enterprise.
That legislation would appeal to me and I hope it will be included in the privacy legislation
when it is eventually brought to the House. It is a question of balancing the desirable
outcome of advising people that information is on File about them and the administrative cost
of notifying them about that information.
Mr WIESE: Following the implementation of this legislation, does the Minister anticipate
that there will be a rush of applications to a great number of Government agencies from
people seeking some knowledge of the information the Government is holding about them
and that they will endeavour to correct any wrong information on those files? Is the
estimated cost of between $800 000 and $1.5 million the overall total cost or is it anticipated
that part of that cost will be recouped from the charges imposed under this legislation?
Mr D.L. SMITH: The intention with regard to information about oneself is to minimise the
cost, so there will not be an attempt at full cost recovery. Should the amendment proposed
by the member for Floreat be accepted - which I am inclined to do - there would be no
charge at all.
I expect that there will be a reasonable flood of applications in the first 12 months of
operation, but obviously once the novelty and the opportunity to access for the fist time
passes, it will level off and be the same level as in other States.
Mr OMODEI: In the case of a local authority which has records which go back for a number
of decades, is the onus on that local authority to delve into those records, bearing in mind
that they may not be kept along the lines of current day records and that a great burden may
be placed on that local authority in its having to dig up that information? What will be the
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ramifications of such an authority's saying that the information is not available when in
actual fact it is, but at a huge cost?
Mr DL. SMITH: Clause 19 provides a limit in respect of the amount of work involved or
the accessibility of the record. That is obviously one area where the Information
Commissioner would act as an umpire to ensure that the authority was not just using that as a
generalised excuse for its not doing something which it perhaps should.
Mrs EDWARDES: Subclause (3) provides the first opportunity whereby personal
information can be amended. This is one of the amendments which we put to the Minister at
an early stage. It was one of the most significant omissions from this Bill, and was included
in both the Federal and other State Acts. It is an important right that a person be able to
amend incorrect information held by Government agencies or departments on his or her
behalf as an adjunct to the accessibility to those documents, and without this provision there
might be a significantly less effective mechanism for the redress of individuals aggrieved by
their records being incorrect. It is to the Government's credit that it has picked up this
suggested amendment, and I am pleased to see this amendment.
Mr D.L. SMITH: I emphasise that the access to personal information and the ability to
amend was intended to be pan of the privacy legislation. I still hope that at some stage in the
future we will have a single document which will broadly outline all of the elements of
privacy, one of which is access to information about oneself and the ability to correct it.
Same debate has taken place tonight about the delay in this legislation's getting to the
Chamber before November last year. It was not the politicians who seemed to find problems
with this legislation, but rather the various agencies which will have to deal with the
responses. In the end result, the resolving of the concerns of the agencies meant that we
were not able to get on with the privacy legislation with the haste that we had hoped, and I
hope that we can do it next year and that it will be as comprehensive as originally planned.

Clause put and passed.
Clause 4: Principles of administration -
Mrs EDWARDES: In respect of subclause (b), the Opposition again proposed an
amendment to the 1991 Bill to include the words "lowest reasonable cost", because there is
no such thing as freedom of information if access to documents cannot be obtained at the
lowest reasonable cost, because the cost could act as a deterrent to a person's accessing those
documents. I thank the Minister for including in this Bill our proposed amendment.
Mr D.L. SMITH: That was impressed upon us not only by the Opposition, but also by the
Australian Journalists Association and a range of other people, and we were happy to accept
that proposed amendment.
Mr WIESE: Can the Minister indicate whether regulations have been drawn up which will
give the Chamber some indication of what we are talking about when we talk about "lowest
reasonable cost"? If regulations have not been drawn up. can the Minister indicate when the
Government intends to proclaim this legislation and bring it into effect?
Mr D.L. SMITH: This legislation will be proclaimed and brought into effect as soon as we
can complete the drafting of the regulations and the various forms that are required, and
ensure that the responsible officers are properly educated and that the Information
Commissioner is in place. The implementation committee has been working since May this
year. and I hope that the legislation will come into effect approximately three months after
the appointment of the Information Commissioner. I would like to see it come into effect
earlier than that, but a number of formalities have to be gone through, and certainly in respect
of ensuring that departments and local authorities ame ready to handle the applications, a
degree of education and a number of processes have to be determined, and in some cases it
may also involve the adjustment of administrative manuals to ensure that they are not as
offensive to the public as some of them are currently.
Mr Wiese: Have the regulations been completed?
Mr D.L. SMITH: No.
Mr Wiese: Do you know what will be the cost of various applications so that the Chamber
can have some idea of the costs that we are talking about?
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Mr D.L. SMITH: That will depend upon the agency concerned and the remuneration of the
staff in that agency, but, by and large, the cost will approximate the hourly cast of employing
a level one public servant, which is currently about $10 or $15 an hour. In respect of
personal information, the cost would be much lower than that, and there is an understanding
that at least part of that cost will be borne by the agency concerned and it will not all be a
user pays system. To that extent, I expect it will be something less than the full cost of the
time of the public servant involved, and I hope that by the time we finalist the regulations, it
will be something substantially less than that so that it will get into the category of the lowest
reasonable cost.
Mr Wiese: Will the fee differ from department to department or from agency to agency?
Mr D.L. SMITH: Yes, it could, depending upon the qualifications of the staff in that
department or agency and who will need to conduct the search.
Mr Wiese interjected.
Mr D.L. SMITH: I make no comment about that, other than that I support all public
servants, including those in the Department of State Services.
Mr OMODEI: Will the penalties also be set under regulation?
Mr D.L. SMITH: The penalties which are not provided for in the legislation will be provided
for in the regulations. However, this legislation is not in the main about penalties. It is really
about access and conciliation, and processes by which the right to access can be determined
and acted upon as quickly as possible.
Clause put and passed.
Clause 5 put and passed.
Clause 6: Access procedures do not apply to documents that are already available -

Dr CONSTABLE: At present, many agencies provide information free of charge. What
within the legislation stops an agency from making a charge for the provision of information
which is currently provided free of charge?
Mr D.L. SMITH: The legislation makes no direct reference to that, but clause 3(3) stipulates
that nothing in the Bill is intended to prevent or discourage the publication of information, or
the giving of access to documents - including documents containing exempt matter - or the
amendment of personal information, otherwise than under this legislation if that can properly
be done or is permitted or required by law to be done. The general philosophy of the
legislation is to ensure that information currently available at no cost will continue to be
made available that way. We will not suddenly find people relying on the strict letter of the
legislation and moving away from what has been the case previously.
Dr Constable: Can you assure us of that?
Mr D.L. SMITH: Yes, because I say so during this Committee debate, and it is indicated in
the legislation.
Mr OMODET: Under this legislation, if a local authority is approached by a ratepayer for
information, would it not be fair for the shire to make a charge for the information for which
a charge does not currently apply? Would the shire not be within its rights to do so to
recover the cost of providing the extra information this legislation will entail?
Mr D.L. SMITH: I hope that that is not the case, considering that the shire was not making a
charge prior to the legislation. I do not see why a shire would need to make up for the extra
costs imposed by this legislation by charging people for information previously provided for
nothing.
Clause put and passed.
Clause 7 put and passed.
Clause 8: Effect on other enactments -

Mrs EDWARDES: Subiclause (3) refers to clause 14 of schedule 1 and relates to information
protected by certain secrecy provisions. Will the Minister explain why it was felt necessary
to include this provision? I would have thought it would be covered in any event.
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Mr D.L. SMITH: The clause has been redrafted to ensure that nobody misunderstands the
intention of the clause.
Clause put and passed.
Clauses 9 and 10 put and passed.
Clause 11: Access applications -
Mrs EDWARDES: Clause 11(2) has had the words "if the circumstances of the applicant
require it" added from last year's Bill. The provision is that agencies must take reasonable
steps to help a person to make an access application in a manner which complies with the
legislation. Subclause (3) refers to agencies taking "reasonable steps" under subclause (2) to
help an applicant change the application so it is in compliance. Why have the words been
inserted at the beginning of subelause (2), as these have made the provision much more
restricted? It will mean that an applicant will be helped only in circumstances in which the
applicant requires assistance. Other circumstances will arise in which an applicant will need
assistance, and the 1991 Bill would have required that the agency must take reasonable steps
to help persons in any event.
Mr D.L. SMITH: This provision was intended to be limited. Some agencies took the view
that people may seek assistance in the making of an application, and under the previous draft
of the Bill the agency must help in all circumstances. Under this amended provision some
indication must be provided that the person needs assistance. Therefore, it will not apply to
every applicant, especially to those who have the ability to lodge the application.
Mrs Edwardes: What are the types of circumstances to which that will apply? It could be
broad and involve the person on the front desk taking a dislike to a person because he or she
has been seen every day for the past two weeks.
Mr D.L. SMITH: If that person was dissatisfied with the conduct of the person at the front
desk, he or she would relay it which would lead to an internal review of that decision. The
view of the agencies is that if people are able to assist themselves the agencies should not be
required to provide assistance. The agencies want the capacity to differentiate between
someone who is in obvious need of assistance - be it mental or physical handicap, a lack of
sophistication and means, or a lack of understanding about completing the formi - rather than
someone approaching the front counter and saying, "You must help me because the
legislation says so."
Mr WIESE: What will happen if a person is in need - or has that belief - of assistance and it
is not forthcoming? I accept that the Minister has attempted to explain that, but it is still
unclear. Does the person then have the right to go to the commissioner, or somebody else
within the agency, seeking that assistance? Bearing in mind that the whole of this legislation
is aimed at making things as easy as possible for people - as indicated in clause 4 - what will
the procedure be? What guidance will be given to someone who believes he has not been
given sufficient help and where the agency has told that person to fill in the application
himself?
Mr D.L. SMITH: The general thrust of the legislation provides that the right of access exists
and that the agency should assist that person in obtaining whatever information he requests.
There are two ways in which people will need assistance: One is in identifying the nature of
the document or the information, and the other is when someone has a physical, mental or
other handicap which does not enable that person to do what the rest of us can normally do.
This clause is intended to provide some limitation so that the agency does not become only
the provider of information, but in effect becomes the applicant, completes the form and
provides all other necessary help. Provision is included for internal review and review by the
Information Commissioner. Various education manuals will be available and seminars will
be held for staff to make sure they clearly understand that they have a primary duty to
provide assistance if a person requires it. However, there must be some indication of that
requirement.
Mrs EDWARDES: I amn constantly reminded that some people do not have the same high
level of literacy as others. To all intents and purposes they are usually people like us, with
families, who do not generally receive the support they should receive from Government
departments when filling out application forms. In this situation they will be put off and will
try to help themselves. As a result, they will be unable to complete the application form
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when they have a real need to obtain that information. Those people will be unlikely to
know about the right of review. What provisions will enable those people to gain some
knowledge of their rights if they are refused assistance or if they feel the agency has not
taken reasonable steps to assist with their applications?
Mr D.L. SMITH: Clause 62 deals with the functions of the commissioner. Under subclause
(2) one of the functions of the commissioner is to provide assistance to members of the
public and agencies on matters relevant to this Act. Under subelause (3) agencies will be
aware that, if they do not provide the assistance required of them by the legislation and that
becomes evident through a complaint, they can expect that to be referred to the
commissioner or the chief executive officer of the agency. However, that will not always
apply if a person simply walks away from the counter and does not make a complaint. As
with the Equal Opportunities Commissionei, part of the role of the Information
Commissioner will be to provide public education through advertising and pamphlets to
ensure people clearly understand their rights. Some amendments are on the Notice Paper by
the member for Floreat which I am inclined to accept and which may assist in a person's
rights being notified to them at the time of the decision by the agency.
Mr OMODEI: At the risk of being pedantic, some people in the community are illiterate;
they can neither read nor write - far more than I thought existed before!I became a member of
Parliament. Would the onus be on the agency to assist a person in that position? That will
no doubt impose a cost on that agency. A State Government agency would be far more
capable of meeting that added cost, whereas a local authority will spread the burden to the
ratepayer, which may not be justifiable. Should the person go to the commissioner and will
the commissioner assist that person to make the application in writing as proposed under
clause 12? What is the responsibility of the agency to the person?
Mr D.L. SMITH: There is no question that an illiterate person would need to be identified as
requiring assistance. The real issue will arise when, to all intents and purposes, a person
appears of normal intelligence and capacity, but advises the counter staff that he does not
understand the application form and, consequently, asks for an officer to fill it out Or sit with
him and identify the necessary words to ensure the information he is seeking is what he
required in the first place. Ultimately, those are matters for internal review or review by the
commissioner. Under the legislation the commissioner will have the capacity to report to the
town clerk or shire clerk or chief executive officer of a department or agency. My
experience is that most staff, under a legislative provision requiring formal referral of that
sort, expect that some disciplinary action will be taken by a CEO in response to that referral.
That will be a reasonable means of ensuring that staff understand their responsibilities and
that if they do not comply with them, some disciplinary action will flow if the commissioner
comments on that in the course of determining the complaint.
The real problem will be the one raised by the member for Kingsley about people who are
dispirited by not being able to complete the form or by a lack of assistance and who do not
seek an internal review or review by the commissioner. We will try to overcome that by
ensuring that the public education process is as thorough as possible.
Clause put and passed.
Clause 12: How the application is made -

Mr D.- SMITH4: I move -

Page 6, line 9 - To insert after "regulations;" the word "and".
This is simply to correct a small drafting error and achieves nothing other than to correct
grammar.
Mr WIIESE: Is the Minister trying to tie together paragraphs (a) to (e)? In other words must
the application go through all those paragraphs from (a) to (e) as part of the application?
Mr D.L. SMITH: Yes. It was always intended that those items be tied together. The
omission of the word "and" from the end of (d) does not achieve that. It was always intended
they be cumulative requirements rather than individual requirements.
Amendment put and passed.
Mr OMODEI: Will clause 12 provide that a person must put that application in writing? It
seems to be confusing. If an agency is to provide information, as it has in the past on a
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verbal basis, and the Bill now requires that should be in writing, what is the delineation point
for when it should be in writing and when it should be verbal?
Mr D.L. SMITH: The Hill makes provisions where it has not been customary in the past to
provide that information. I understand in most of the other States, formal applications are
not required and most of the information is provided without that. To this extent the official
statistics for the number of applications is usually less. In fact, as much as 80 per cent of
applications are made and satisfied orally. The only thing we have to be careful about is that
when an internal review or approach to the commissioner is sought, there is a formal, written
application rather than an oral complaint which has not been recorded.
Dr CONSTABLE: Irmove -

Page 6, after line 14 - To insert the following new subclauses -

(3) An application may be lodged by delivery by hand, post or facsimile at an
office of the agency to which it is directed.
(4) If an application is lodged with an agency by post it is to be regarded as
having been lodged with the agency at the end of the fifth day after it was
posted.
(5) If an application is lodged with an agency by facsimile it is to be regarded
as having been lodged with the agency on the day on which it is transmitted.

The reason for this amendment is that I believe this clause is incomplete. Clause 99 of the
Bill deals with service of notices by post, but no clause deals with how applications are to be
lodged and when they are deemed to have been lodged. This could be dealt with in the
regulations, but it would be easier if the total process were dealt with in the legislation. The
other three subiclauses are straightforward.
Mr D.L. SMITH: I am happy to accept the amendment.
Amendment put and passed.
Mrs EDWARDES: In relation to applications lodged by facsimile has the Minister given
some consideration to whether it is intended that it be produced in a court of law? If so, that
will need to be in accordance with the Evidence Act. Further, every detail except the name
of the applicant is required.
Mr D.L. SMITH: I have not given attention to amending the Evidence Act. The process for
oral applications to the Information Commissioner is to be a conciliatory one and not too
legalistic. In most cases I hope that sufficient evidence will be produced as would confirm
the application having been sent and which would satisfy everybody that it had been
received.
Mr OMODEI: I have some concern that although the intention may be for a conciliatory
process, many people will be making application to a State Government or local government
agency with the specific intention of some litigation down the track. Perhaps the concerns of
the member for Kingsley might be overcome by accepting the facsimile and then applying in
writing to ensure a hard copy is available.
Mr D.L. SMITH: The purpose of the amendment is to make certain that the date on which
the time starts to run is in compliance with the legislation. In a court of law we may need
some amendments to the Evidence Act. However, at this early stage we are dealing with an
administrative procedure to ensure that dates are set from which the time will run. We do not
need to be concerned with the court process at this time.
Mrs EDWARDES: I am happy to support any amendments to the Evidence Act to cake into
account technology that is available. I ask the Minister to review that matter bearing in mind
that we will have facsimile applications, the date of transmission of which will be evidence
of the date on which the application was made. If an application goes to the Supreme Court
receipt by facsimile may cause a problem so the Evidence Act should be looked at and
amended, if and where appropniate.
Clause, as amended, put and passed.
Clause 13: Decisions as to access and charges -

Mrs EDWARDES: Clause 13(4) deals with an amendment we put to the Minister earlier this
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year. It relates to an application having been made and the possibility that the information
could have been made available far sooner than within the 45 day period. It crossed my
mind that an applicant dealing with a controversial political matter could purposely take all
of the 45 days and the redress under the old 1991 Bill would not be available. I wonder
whether this amendment will allow the commissioner to redress the time available to the
agency to comply with the provision and consideration of the application.
Mr D.L. SMiTH: I am happy to agree to this amendment on the basis of equity. It is good
enough to extend this power in appropriate places.
Mr WIESE: Under clause 13(2) where an applicant lodges an application and waits for a
response from the agency to which he has applied, which is not fonthcoming within 45 days,
is the applicant to take it that he has received notice of a refusal to reply? It is extraordinary
that if an agency has not replied within 45 days it is deemed that the applicant has received
written notice. He has not received a damn thing. All it means is that the agency has not
responded. The agency should be required to respond regardless of whether it is unable to
supply the information, refuses to supply it or is unable to supply it within 45 days.
Mr D.L. SMITH: The purpose of this is simply to facilitate the taking of the next step - an
internal review or the lodging of a complaint with the Information Commissioner. I wish
that in planning legislation there were a provision for deemed refusal because planning
procedures could be implemented much more quickly than currently is the case.
Mr Wiese: It would suit the bureaucrats.
Mr D.L. SMITH: It would not because it means if they do nothing in relation to an
application they can expect the next step in the process to be taken by the applicant. The
applicant does not have to keep writing to the agency seeking a response to his application.
He can say that the application was lodged on a certain date and a response has not been
received and, therefore, it is deemed that he can take the next step in the process.
Mr Wiese: It is not unreasonable to expect the agency to respond.
Mr Di... SMITH: It is not. However, in an imperfect world agencies may not, for their own
reasons or for unknown reasons, respond to an application. In this case, the agency dealing
with the application cannot blow out the time in which the information can be provided.
Mr Omodei: The time could be blown out because the commissioner will have a heavy
workload as a result of this legislation.
Mr D.L. SMITH: It does not blow out the time at which the next step in seeking the review
can be taken by the applicant. As pant of the amendment to this provision, we have already
agreed to give the applicant the opportunity to apply to the commissioner to have the time
reduced to the minimum possible and the agency must then comply with that order.
Mr WIESE: I am very disappointed that a provision is not included in the legislation to
require agencies to respond. I accept that we live in an imperfect world. Subclause (7) deals
with what happens when the 45 day period expires. The commissioner, on application of the
applicant, can grant the agency an extension. Will the agency do exactly the same thing
again; that is, not respond within the extended period? A provision should be included in the
Bill to require the agency to respond.
Mr D.L. SMITH: The intent of subclause (7) is that if a person does not obtain a response
within the 45 day period, it is deemed a refusal. The person can then go to the commissioner
and say that there has been a deemed refusal. Rather than become involved in a formal
complaint process the commissioner may choose to write to the agency saying that there is a
deemed refusal and he is directing it to provide the required information within seven days of
a certain date. The information may then be provided to the satisfaction of the applicant
without going through a formal complaint process.
It is not the intent to give the agency more time, but to direct the agency to provide the
information within a centain time. If for any reason the agency believes it is an exempt
document or one to which a person cannot have access, it can give the reasons and start the
formal process from that point.
Clause put and passed.
Clause 14 put and passed.
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Clause 15: Transfer or notification of applications -

Mrs EDWARDES: Subclause (6) provides that the agency to which the access application is
transferred under subclause (2) - that is, where the agency holds the requested documents,
but the documents may have originated from another agency - is required to make decisions
as to access in respect of the documents of which it receives copies but not in respect of other
documents that it holds which may fall within the scope of the documents requested in the
original application. What happens to the other information which is held on the file?
Mr D.L. SMITH: It is simply to ensure that the applications are dealt with by the agencies
which have the documents. The process starts when an application is made to one agency
and it has the documents per favour of another agency and, in that case, it may only have
copies of those documents. In that situation it is felt that the agency from which the
documents originated is in the best position to decide whether access should be given. The
question of whether access should be given to other information that agency may have is an
issue for the person to determine when he has that copy. It is hard when the application
really comes to the agency because another agency had one of its documents if it must treat
that application as an application for all the documents which that agency may hold. Once
the applicant is given the particular document which is part of a series of documents or a file,
he may go back to the agency which is the originator of the document and, by further
application, seek that further documentation.
Mrs EDWAR.DES: I note in the clause that that agency may send a copy of the document to
the originating agency. However, if the originating agency does not have the originals or the
same documentation on its file, does the originating agency use the copied documents or
does it send it back to the other agency?
Mr D.L. Smith: It uses the copied documents.
Mr OMODEI: Is it possible under this clause for an agency which is not exempt from the
provisions of this Bill to transfer documents or information to an exempt agency with the
intention of keeping that information from being released?
Mr D.L. SMITH: I would not like to say no without thinking about it, but it is certainly not
the intention. The intention is that if the document is not exempt and it originates from a
non-exempt agency, the applicant may request the exempted agency which has the document
to give it to him on the basis that it belongs to a non-exempt agency rather than an exempt
agency.
Mr Omnodei: The applicant might have to prove to which agency it belongs.
Mr D.L. SMITH: I do not think he would have to prove that. It would be obvious to the
agency holding the document. Certainly, the intention is not that if a document for some
reason came into the possession of an exempt agency that should of itself make the document
exempt. If the exempt agency receives application for a document held by it from a non-
exempt agency I would expect it to deal with that. The real problem is the other way round
where an application is made to a non-exempt agency holding documents which belong to an
exempt agency. We do not want that exemption to be lost by the exempt agency because its
document has found its way to a non-exempt agency.
Mr AIINSWORTH: I have a problem with subclause (6). Where an applicant makes an
application to an agency which transfers that application to another agency which holds other
documents on that inquiry in addition to those transferred to it there is no requirement, as I
read the Bill, for the second agency to inform the applicant that it holds that additional
information. I accept that an agency should not be required to provide every piece of
information it has in addition to that transferred from the primary agency, but in the case of
sensitive personal information where a person is trying to find out what is held in the files of
a Government department or instrumentality, an individual would have no way of knowing
that additional information is being held by the second agency. There needs to be scope
there not to provide that information directly on the firs: application but for the agency to
inform the applicant when providing the information first requested that additional
information is available, and to give the person a brief outline of what that might entail and
an opportunity to request that information from the second agency. The way the Bill reads at
the moment the initial application is transferred from one agency to another and that is as far
as it goes. The applicant may never know that the second agency has additional information.
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Mr D.L. SMITH: The object is to ensure that if a non-exempt agency holds documents
belonging to an exempt agency which wants to argue the point about those documents it is
nor left to carry the can of rejection rather than the agency currently holding the documents.
The question whether that leads to other information known to be held by the second agency
placing it in a position where it must make a judgment whether the applicant would like that
information is a difficult one. There is not quite a penalty involved, but at least disciplinary
action is involved for not providing documents in accordance with the Act. In my view, it
simply adds another link in the chain. Quite clearly, a person referred to an exempt agency
who gets hold of one document which does not seem to provide the information that person
is seeking will go back to the same agency with a formal request seeking the documentation
in general terms, which is likely to result in the other information becoming available.
Mr AINSWORTH-: I was not particularly looking at exempt agencies as opposed to other
agencies. However, it seems to me that it is the natural right of any individual to be informed
that a Government agency has information of a certain nature held in irs files, particularly
when an application of this nature is transferred from one department to another, because if
that information is not given to the applicant there is no way he will ever know that a second
agency has additional persona! information, which is one of the sensitive parts of the
Freedom of Information Bill. It seems to me not only courteous but also something that
would be regarded as essential by most applicants; that is, that they be given access to facts
that an agency has a file on them - not be given information directly without a second
application, but at least be put in a position where they are aware chat there is other
information for which they can apply. It is every person's right to have that knowledge.
Mr D.L. SMITH: There is an obligation to assist persons with their applications, but in this
case the application has already been made in specific terms to the other agency. It then goes
to the second agency to be dealt with because it is the originator of the document. I do not
believe it is fair to require that agency to treat the application as being broader than the
application on its face because the result would be to close that obligation. Although
omission or lack of decision making on its own does not do that, it can be subjected to the
reporting mechanisms provided for under clause 62. It would be apparent to most people
that once they have got the documents from the second agency - if those documents do not
seem to cover all the things that might be there about the issue - they should simply make
another request to the second agency. The member may argue, as the member for Kingsley
argued, that it is an unnecessary step to require that second application. That is simply to
avoid, if one likes, heavy discipline being exerted against the second agency because it did
not understand that the application was broader than it was on its face value.
Mr AINSWORTH: I accept what the Minister is saying to a point. He should put himself in
the position of a person who applies initially to an agency for a specific piece of information
and that application is transferred to a second agency. On receipt of their information from
the second agency I believe most people would be under the impression that they had gained
a the information available and would not suspect that the fact their application had been
transferred from one agency to another meant that supplementary information was being held
by the second agency. Many people are not particularly au. fait with dealing with
Government departments and may, as other members have said in relation to other clauses,
also have difficulty with literacy skills; or they may not be confident enough or sufficiently
informed to make that assumption and then make that second application. They may believe
that what they are being given is all that is available, It is reasonable that such people are
informed in a brief manner to the effect that the agency holds additional information and that
the person may need to lodge a second application. That does not mean they must make that
second application, but they would then be aware that extra information was available if
requested.
Mr D.L. SMITH: The furthest I am willing to go at this point is to say that I understand the
problem raised by the members for Roe and Kingsley, and I am prepared to request the
Information Commissioner to monitor the matter to ascertain whether this provision requires
amendment. For the reasons I have outlined I do not want disciplinary action taken against
an officer dealing with an application on the basis that his agency held similar information
and the officer did not refer to it. .We need to be aware that is a problem. The information
needs to be monitored. If some amendment is required in future we can deal with the matter
at that time.
Clause put and passed.
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New clause 16 -
Dr CONSTABLE: I move -

Page 9 -To insert after clause 15 the following new clause to stand as clause 16 -
Charges for access to documents
16. (1) Any charge that is, in accordance with the regulations, required to be
paid by an applicant before access to a document is given, must be calculated
by an agency in accordance with the following principles or, where those
principles require, must be waived -

(a) a charge must only cover the time that would be spent by the
agency in conducting a routine search for the document to which
access is requested, and must not cover additional time, if any, spent
by the agency in searching for a document that was lost or misplaced;
(b) the charge in relation to time made under paragraph (a) must be
fixed on an hourly rate basis;
(c) a charge may be made for the identifiable cost incurred in
supervising the inspection by the applicant of the matter to which
access is granted;
(d) no charge may be made for providing an applicant with access to
personal information about the applicant;
(e) a charge may be made for the reasonable costs incurred by an
agency in supplying copies of documents, in making arrangements for
viewing documents or in providing a written transcript of the words
recorded or contained in documents;

(f) a charge must not be made for the time spent by an agency in
examining a document to determine whether it contains exempt
matter, or in deleting exempt matter from a document;
(g) a charge must not be made for producing for inspection a
document referred to in sections 93 or 94;
(h) a charge must be waived if the request is a routine request for
access to a document;
(i) a charge must be waived or be reduced if the applicant's intended
use of the document is a use of general public interest or benefit or if
the applicant is impecunious;

U) a charge must be waived if the applicant is a member of the
Legislative Council or of the Legislative Assembly of Western
Australia; and
(k) a charge must not exceed such amount as may be prescribed by
regulation from time to time.

(2) Subject to section 17, payment of a charge will not be required before
the time at which the agency has notified the applicant of the decision to grant
access to a document.

It is very important for us to consider this matter because it has been a bone of contention for
freedom of information legislation around the country. In some jurisdictions it is left entirely
up to regulations to set down the principles and guidelines for the calculation of costs. That
has caused problems, particularly in the Commonwealth sphere where few limits are placed
on charges. It would be wise for us to follow the Victorian and Queensland models and to
set down guidelines in the Bill. If we are serious about minimising. costs, it is important to
do that. By having the guidelines only in the regulations we may face some problems in
futur with costs running out of control.
The proposed new clause details the charges for access to documents. They could be left to
regulations but chat would not be in the best interests of individuals seeking access to
information. With the acceptance of this provision we will have some control over the
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operations of freedom of information. In the Queensland and Victorian jurisdictions it was
deemed important enough to set down guidelines in legislation, and that is the measure we
should follow. Paragraph (a) sets down guidelines for the calculation of costs relating to
time, and that charge should cover the time spent by an agency in conducting a routine
search and it will not cover the additional time spent by an agency in searching for lost or
misplaced documents. That should not be a charge to the applicant. This paragraph also
provides that any charge should be made at a fixed hourly race, and that a charge may be
incurred if there is additional cost in supervising an inspection by the applicant of the matter
to which access is pranted.
Paragraph (d) has been inserted because it relates to a comment by the Minister reported ink
The West Australian of 2 September where he indicated that the intention of information of a
personal nature should be available free of charge. That is not provided for elsewhere in the
Bill. Under paragraph (e) a charge should be made only for reasonable costs incurred by an
agency in the supply of documents or for making arrangements for the viewing of them or a
written transcript. In several areas, charges should not be levied. There should not be a
charge where time is spent by an agency in examining a document to determine whether it
contains exempt matter. That is a cost which should be incurred by the agency. There
should be. no charge where an applicant wants to inspect a document - and that is referred to
under clause 93, information statement, and clause 94, internal manuals, flat should be
freely available to those who wish to receive information. Where a routine request is made
for access to a document a charge should be waived when no real time is incurred by the
agency. We should place in the guidelines the fact that the charge should be waived or
reduced if the applicant's intended use is for the general public interest or to benefit the
applicant who is unable to meet the cost. There should be no charge for members of the
Legislative Council or the Legislative Assembly. If members wish to apply for information
that information should be available to members without cost. A charge should not exceed
any amount prescribed by regulation from time to time; that is obvious.
The intention of subclause (2) is that there should not be any payment unless it is subject to
clause 17 which allows for advance deposits. There should be no charge required before the
time the agency has notified the applicant of a decision to access a documnent. The purpose is
to set down guidelines so that we can at this stage minimise costs as far as we can, and not
leave that to be sorted out by regulation.
Mr D.L. SMITH: The Government prefers these matters be dealt with by regulation. On the
other hand, we do not necessarily want to be obstructive. Rather than these subclauses being
numbered (1) and (2) we would prefer that they follow through as clause 16(4) and (5). 1
have no problem with paragraphs (a) to (e) of the proposed amendment. As to paragraph (f)
we must remember that the request for searches for information is caused by a request of the
applicant and on some occasions it will be necessary for the agency to examine documents in
its possession to attempt to make a determination whether the document contains exempt
matter. If it is exempt matter where a refusal will be made, it will be covered by the
proposed clause 16(5);, that is, subclause (2) of the amendment.
In order to facilitate an application, it is reasonable to charge for time spent time deleting
exempt matter from a document before providing the full document. In some cases that may
be extensive. That is a flow-on from the application and in order to consider the application
one must look at the document and make a decision about whether it contains exempt matter.
If one can delete the exempt matter, again with a view to providing the document to the
applicant, as it is additional work required to satisfy the application it is fair that a charge
should be levied. If the member is happy to delete paragraph (f) I wilt look at it as it relates
to regulations. I do not seek to sweep it aside altogether, but on face value it is not the sort of
thing that should not incur a charge. It is a natural part of the process.
Dr Constable: It should be looked at because it seems that the amount of time to do that
could become unreasonable.
Mr D.L. SMITH: I will keep that matter under review with the regulations. 1 have no
problem with paragraph (g) which relates to manuals and other matters.
Mr Omodei: Are we to leave out paragraph (0?
Mr D.L. SMITH: Yes. The Government wishes to delete paragraph (f), but it can look into
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that to see whether it can help meet the concerns that the member for Floreat has. Paragraph
(h) is incapable of definition because it refers to a "routine request" and I do not know what
that is. The member may be referring to the sorts of applications that are already being
satisfied without a formal application. The legislation already provides for that without
changing access arrangements.
Dr Constable: That would be requests that do not take any more than a few minutes -
something that is easily accessible by the agency.
Mr D.L. SMITH: I do not think that any agency will encumber itself with the administrative
cost of charging a fee and having to account for it throughout the accounting process for
something that it can do in a couple of minutes. Again that is something I would be happy to
leave off. I have no problem with paragraph (i) where a charge must be waived if an
applicant is impecunious, but I am concerned that the charge must be waived if the
applicant's intended use of the document is one of general public interest or benefit. The
media would be in a position to make numerous requests in the belief that they are in the
public interest and to do so at no cost. That would put the media in a position where they
would be utilising the legislation for research which journalists in the past have done for
themselves. Paragraph 0) refers to members of the Legislative Council and the Legislative
Assembly. It sounds like parliamentarians would be given access that other people do not
have. We already have access through the Parliament and the right to ask questions without
notice or on notice. I am in two minds as to how it would be perceived by the general public
and whether it would be seen as another example of parliamentarians making life easier for
themselves.
Mrs Edwardes: They would give us all their requests.
Mr D.L. SMITH: The member for Kingsley's point is quite valid. Everybody could come to
a member of Parliament. Our electorate secretaries would become full time information
seekers. I do not think any of us would want that to occur. We would find it difficult to
refuse because they would point out that we can get the information for nothing so why
should they have to pay for it. I do not have any problem with paragraph (k) which sets a
maximum chairge under the regulations. It is simply a question of what that maximum
charge should be. I would not like to think about that until I have had advice of the situation
in other States.
Mr DONOVAN: I have no difficulties with paragraphs (a) to (e). Could the Minister go
through (f) to (k) and advise the Committee of the Government's position?
Mr D.L. SMITH: I have no problem with paragraphs (a) to (e); I would like (f) deleted; I
have no problem with (g); I would like (h) deleted; I would like (i) changed so a charge
would be waived if the applicant is impecunious, not if the applicant's intended use of a
document is a use of general public interest or benefit.
Mr Omodei: How do you work out if a person is impecunious? I have 5 000 acres of land
and I have no money. The Minister should wipe that paragraph.
Mr D.L. SMITI-I: It is a question of judgment. Paragraph Q) should be deleted because
members of Parliament would become an avenue by which everybody else got their
information. I have no problem with paragraph (k).
The DEPUTY CHAIRMAN (Mr Watt): A suggestion which is possibly worthy of the
member for Floreat's consideration is that consideration of this proposed new clause be
postponed to provide an opportunity for the member to get together with the Minister and to
Perhaps work out an acceptable form and to consider that at the end of the Bill. However, if
members wish to debate it further that is fine.
Dr Constable: I am happy to do that, but I would like to make a couple of comments in
response to the Minister.
The DEPUTY CHAIRMAN: I remind members that they are limited to three opportunities
to speak and the member for Floreat would almost certainly want to reserve one of those
opportunities in order to revise her amendment.
Dr CONSTABLE: I am happy with the Minister's suggestion to delete paragraphs (0) and
(h). However, there should be more discussion about paragraph (i). In at least two other
jurisdictions that opportunity is available to members of Parliament and we must consider it.
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In the 1980s many examples arose where members of Parliament would have liked to
scrutinise and have access to documents. It is important that members of Parliament are able
to get that access to do their jobs. The argument that it can be used by everyone to get free
access is a spurious one. It is extremely important to look at thac paragraph.
Mrs EDWARDES: The sentiment that the costs are kept as low as possible is important.
There was never any intent to have full recovery of the casts of providing the information by
the agency. That has been discussed over a number of months during briefings from the
Minister's staff and ocher jurisdictions. The problem with which I anm faced and which was
highlighted when the Minister readily agreed to a fixed hourly rate being charged is that
under the regulation the Government can make sure that a fair amount of time which has
been spent by the agency in conducting the routine job of sifting information can be
recovered by the set hourly rate. However, the hourly rate probably would have been one of
those issues covered under the regulations. I want a commitment from the Minister On the
setting down of an amount for the hourly rate. Will there be charges and how will they be
established for services such as photocopying and correspondence? How will the charges be
highlighted? Even with the setting down of wording in the Bill which, although it may be
limiting, could also quite easily have been extended, what could have been the case under
proposed regulations that would have been considered whereby it was never intended to be
full recovery?
Mr OMODET: The funther members debate the Bill the more concern I have that this
legislation does not allow for free information; certainly, a charge is applied. I presume that
freedom of information means freedom of access to information. I understand the reasons
for the member for Floreat's moving these amendments. In a similar way to the Minister I
am concerned with paragraphs (f), (h) and (i) of the amendment. I differ slightly from the
Minister's point of view on impecuniosity, because that is an issue which could be debated.
Who is going to be the judge of whether one is nearly broke or brake? Is it related to assets?
A few members seem to have lost sight of the fact that although freedom of information may
be a good thing, there is an associated cost, particularly with local government. I understand
the situation of many State Government agencies which are funded by the Consolidated
Revenue Fund or by other means. However, many cases exists of small local authorities
which would have documentation available to them. For example, a small country shire
could have documentation in connection with the Department of Land Administration, the
Department of Conservation and Land Management, the Western Australia Water Authority
and a number of other agencies. If they were inundated with inquiries for infornation it
could be to the great cost of their ratepayers. The Shire of Manjimup, with which I was
involved before I became a member of Parliament, had a race revenue of only $9 000 for
every one per cent increase in rates. It will not take long for local authortties such as that to
be incurring an imbalance should they go down the line of getting out information to
constituent ratepayers at a very low cost.
The member for Floreat seems to have lost sight of the fact that a cost is associated with that
information's becoming available. I do not agree with paragraphs (f), (h) and (i) of her
amendment; however, I have no problem with the others. I reiterate that, although it may be
in the spirit of the Bill to try to get out information at a low cost, t cost for local
government should be as near to cost recovery as one can possibly get. Bearing in mind that
many people would have had access to information in previous days for no cost, the same
people can seek information by issuing litigation under common law by subpoenaing that
information which is so important. From that point of view, if they are low income people
they should have access to legal aid to obtain that information. I amn concerned that the
further the Chamber goes with discussions about this Bill, the further that local government
will be severely impacted upon.
The CHAIRMAN: Does the member for Florear have any plans to negotiate this matter
further and to debate it lacer?
Mr DONOVAN: I think the member for Floreac will have something to say after my
contribution. The view of members on these benches is that this matter can be resolved this
evening quite easily without any subsequent meeting.
This is something of a coup for which the member for Floreat should be congratulated.
Respecting the Minister's arguments about the usual place for these matters, which is indeed
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in the regulations - I have no quarrel with the Minister about that - it is a very progressive
move that the question of charges for these sons of matters has been dealt with in this place
tonight in a constructive and productive way. I commend the Minister for his
accommodation of the mover's amendments in large part; it is to his credit that he has seen
fit to do so. I understand that the mover of the amendments, the member for Floreat, will
have something to say in a moment about her reciprocal accommodation of some, if not
most, of the Minister's concerns. At the end of this debate there will remain only one
outstanding matter; that is, the question of whether a charge should be waived for
applications by members of the Legislative Council or the Legislative Assembly of Western
Australia, as contained in paragraph U).
In addressing myself to the comments made by the member for Floreat I again take on board
the concerns of the Minister they are real and members should not dismiss them. People can
use the political immediacy of their local member to waive what otherwise would be a quite
legitimate charge. However, that in itself is a challenge and a lesson to members of both
Houses. They must think very seriously about the sorts of approaches that may be made to
them. In a similar way to other members I receive the same sorts of approaches which are
appropriate and which members may meet in different ways. Although paragraph U) poses
the problem suggested by the Minister - I have no doubt that he is right - equally it will then
be up to members to look at approaches that are made to them by constituents and to make
their own judgments about whether that is a valid use of a waiver.
On balance, the member for Floreac's viewpoint is the greater viewpoint. it does not take
away one iota from the Minister's concerns. Her viewpoint has the greater merit because it
should be the case that members acting on behalf of their constituencies, as opposed to
individual constituents, should be able to ensure the availability of information that might be
on record in Government departments and statutory authorities which are covered by this
Bill. Of the two situations, I accept that the Minister is correct about the one that imposes an
additional burden on members. However, the greater issue is whether members should have
possible obstacles removed in the conduct of their duty as the local member. This paragraph
goes a long way towards removing such an obstacle and making it possible for members to
do their jobs better, although they will certainly have to be more thoughtful about how they
do so.
Finally, in underscoring that point, in serving their constituents in this way by making use of
this Bill, members should not on the ocher hand incur an additional cost. That is the point of
paragraph U).
Mr Omodei: Are you talking about the members?
Mr DONOVAN: Yes, they should not incur an additional cost. Paragraph U) seeks to ensure
that. There is a difference between a legitimate function of a member on behalf of a
consniruency, group or even an individual constituent. A member in the performance of his
or her duties should not bear a cost in getting access to that information. As the Minister
said, there is.a. risk chat people will use the politics of the electorate in which they live, for
instance, in campaigns, to attempt to advantage themselves through their local member of the
provision of paragraph U). Of the two arguments, the greater is the one made by the member
for Floreat. Therefore, paragraph U) should remain in the amendment.
Mr D.L. SMITH: The Government will continue to oppose paragraph 0). However, I
undertake to keep the matter under review and to try to find some words at a hater time which
might appropriately limit it to using it for parliamentary purposes rather than constituency
purposes. The member should also understand - I am sure she does - that there is both an
application fee and a charge. The proposed section deals only with a charge. An application
fee would have to be paid in any event unless some regulation allowed it to be waived in
certain circumstances.
Dr CONSTABLE: I no longer wish to proceed with my amendment and seek to move a new
amendment.
Amendment, by leave, withdrawn.
Dr CONSTABLE: I move -

Page 9 - To insert after clause 15 the following new clause to stand as clause 16 -
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Charges for access to documents
16. (1) Any charge that is, in accordance with the regulations, required to be
paid by an applicant before access to a document is given, must be calculated
by an agency in accordance with the following principles or, where those
principles require, must be waived

(a) a charge must only cover the time that would be spent by the
agency in conducting a routine search for the document to
which access is requested, and must not cover additional time,
if any, spent by the agency in searching for a document that
was lost or misplaced;

(b) the charge in relation to time made under paragraph (a) must
be fixed on an hourly rate basis:

(c) a charge may be made for the identifiable cost incurred in
supervising the inspection by the applicant of the matter to
which access is ranted;

(d) no charge may be made for providing an applicant with access
to personal information about the applicant;

(e) a charge may be made for the reasonable costs incurred by an
agency in supplying copies of documents, in making
arrangements for viewing documents or in providing a written
transcript of the words recorded or contained in documents;

(f) a charge must not be made for producing for inspection a
document referred to in sections 93 or 94;

(g) a charge must be waived or be reduced if the applicant is
impecunious;

(h) a charge must be waived if the applicant is a member of the
Legislative Council or of the Legislative Assembly of Western
Australia; and

(i) a charge must not exceed such amount as may be prescribed by
regulation from time to time.

(2) Subject to section 17, payment of a charge will not be required before the
time at which the agency has notified the applicant of the decision to grant
access to a document.

Mr D.L. SMITH: The Government is still not able to agree to paragraph (f). The easiest
way of dealing with this paragraph would be to put it to a separate vote.
Mr OMODET: I share the concerns of the Minister. There are 97 members of Parliament in
the Legislative Assembly and the Legislative Council. They could be faced with a rush of
claims. Their offices could be used for purposes that are not in the spirit of the Bill and
members of Parliament could be used by constituents to place an inordinate burden on
Government and agencies and, from my Opposition portfolio's point of view, local
government authorities. A local authority will not be in a position to recover the costs
incurred in providing the requested information if the aggrieved person requests the
information through a member of the Legislative Assembly or the Legislative Council. On
that basis I cannot agree to the amendment proposed by the member for Floreat. I know she
has moved this amendment with the best of intentions. However, on close examination of it
one realises that it is unworkable.
I remind members of the impact this legislation will have on local government. This
amendment will place a huge burden on local authorities and many of them will not have the
facilities to provide individuals with information from their records. An unreasonable
constituent may use a member of Parliament to gain access to the information he requires.
The CHAIRMAN: I wish to clarify a point raised by the Minister earlier. If he wants to
accept the amendment moved by the member for Floreat with the exception of paragraph (h),
I suggest he move a further amendment to delete that paragraph. If the Chamber agrees to
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his further amendment it will be far better because, at this stage, we cannot break up the
amendment moved by the member for Floreac because I have put it as a total question.
Mr D.L. SMITH: I am happy to do that, Mr Chairman. The member for Floreat agreed that
subclauses (1) and (2) of her amendment should read subclauses (4) and (5). In other words
her amendment will be an addition to the existing clause and will not precede it.
The CHAIRMAN: I will suspend the Committee to provide the members involved in this
amendment with the opportunity to sont out this problem otherwise we will be confused for
sometime. It is far better to confine the confusion to a small group.

Sitting suspended from 11.24 to 11.28 pm
Amendment on the Amendment

Mr D.L SMITH: I move -

That the amendment be amended by deleting paragraph (h).
Dr CONSTABLE: I am mindful of the comments made by the Minister and his concern
about this becoming a free for all, with every citizen going to his member of Parliament to
seek access to documents free of charge. I am sure people will act more responsibly than
that and that will not be the case. This provision is contained in legislation in two other
jurisdictions and problems with it have not been anticipated by those relevant Ministers.
Therefore, this provision should remain in the new clause.
The comments by the member for Morley were very pertinent in that if members of
Parliament do not have access to documents in the way suggested by paragraph (hi), they may
well be impeded in their work as members of Parliament. We should not put any
impediments in the way of members doing their work for their constituencies or in the
Parliament. We shall potentially be impeding the work of members and we must make sure
that in all circumstances they have access to and are able to scrutinise those documents they
need to scrutinise in Government agencies. For that reason, I do not support the Minister's
amendment.
Mr D.L. SMITH: [ maintain my opposition to the members of the Legislative Council and
the Legislative Assembly being free from these charges. However, I am prepared to give an
undertaking that I will consider the matter to determine whether a formula could be used
which would enable the member for Florcat's concern to be met in relation to members
doing their jobs properly, without constituents seeking to get access to documents free of
charge.
Mr DONOVAN: I am a bit stunned that members of the Liberal Opposition have taken this
view. Although I appreciate members accommodating the bulk of this amendment, I am
stunned at what will be a vote of no confidence in members of Parliament by members of
Parliament. That will be the effect of voting against the inclusion of that clause. It will be a
vote of no confidence in members of Parliament to exercise their responsibilities responsibly.
Members may live to regret it.
Mrs EDWARDES: The Royal Commission report has just been handed down and it
demonstrated that one of the most serious matters over the past few years has been that much
Government information was not readily available. As has been pointed out, many devious
ways could be found of denying access to that information by members of Parliament. I
accept the principle that members of Parliament through this House should have access to all
information. Members are able to collect information in question time, grievances, motions
and Select Committees. If the fee were waived for a member who required the information
for parliamentary business that would go a long way towards assisting a member of
Parliament. However, I am concerned that such a system could be open to abuse. I
recognise that it is not intended that the full costs of providing this information will be
recovered but in order to avoid the enormous costs that could be incurred, we must properly
regulate the situation to ensure that the costs are kept to the lowest reasonable amount. If
members of Parliament were given free access to information it could be argued that full and
free access should be given to the media which needs such informnation to do its job. It is
appropriate for members to have that access for parliamentary purposes but it could be
extended far and wide when dealing with constituents. Members of Parliament should not be
put into the position whereby they could be used by constituents to defeat the legislation by
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providing free access to Government documentation. It is not a question of members of
Parliament voting against members of Parliament. The cost of providing this access to
information will be met from the public purse. Therefore, if any constituents wanted ro
abuse the system through their members of Parliament, those costs would be borne by the
taxpayers. I am prepared to accept the Minister's undertaking to consider tis as a
worthwhile suggestion and to determine whether some means can be found to temper the
proposed amendment to allow members of Parliament to have access for their proper and
appropriate parliamentary business.
MrT OMODEI: I agree with the member for Kingsley and I welcome the commitment by the
Minister to look at ways and means of allowing members of Parliament to properly gain
access to information. If the member for Morley were absolutely right, we should not need
an information commission because we could use our local member. It would render that
part of the Bill useless. The provision proposed by the member for Floreat could be abused
by either the member of Parliament as an individual or a constituent using his member of
Parliament unfairly.
Mr WIESE: Although I have enormous sympathy for the intent of the amendment proposed
by the member for Floreat, we must make a very difficult decision in balancing all factors.
We must take the Minister's word that he will consider some mechanism whereby members
of Parliament have access to this information for parliamentary purposes at minimum cost. I
am aware of too many instances in which freedom of information legislation in other
jurisdictions has resulted in such high charges that many people are denied access. I have a
feeling that members of Parliament will be the major users of these provisions because it is
their role to scrutinise the bureaucracy and Government. Under the provisions of this
legislation they will have access to a great deal of material to which they have previously
been denied access. Of course, that will especially apply to Opposition parties. In the
majority of cases the Opposition will need access to information and will use the freedom of
information legislation. I understand the concerns expressed by some members and that
should the current Opposition be in Government in the next session of Parliament it will be
wearing the charges. It will be the present Government which will, in Opposition. utilise this
information. The potential exists for misuse or overuse of freedom of information
legislation. It is important that the Minister go away and lookr closely at some mechanism
whereby members of Parliament are not prevented from performing their role because of the
charge imposed for information obtained under freedom of information legislation. The
potential exists for members of Parliament to be able to access information at no charge, but
this legislation has the potential for a severe impact on local government. There will be
many occasions, as there are already, on which people wish to get information on the
workings of local government or what it is doing behind closed doors or at its committee
meetings and are unable to do so.
Local government as a whole will be severely affected financially by the passing of this
freedom of information legislation. I believe local government has accepted that fact. It has
voiced its concerns to some degree about that aspect of tis legislation. From my discussions
with local government it has accepted that there is a down side to this legislation but has also
accepted that the concept of freedom of information is a worthwhile one so it accepts the
need for it and agrees with the Parliament's bringing local government under the
requirements of the legislation.
On balance, we must accept that for the moment we cannot pass paragraph (h). We do this
on the understanding that the Minister will go away and look at all the possible mechanisms
that could be implemented to enable members of Parliament to utilise freedom of
information legislation and not be prevented from doing so because of the level of charge
imposed. Ultimately the power will come back to the Parliament as it will have the ability to
closely scrutinise the level at which fees are set by examining the regulations tabled in this
place setting out the details of those charges. The fact that paragraph (h) is removed from the
amendment will make it even more important for us as members of Parliament to use our
ability to scrutinise regulations closely when those setting fees under tis freedom of
information legislation are introduced.
Dr CONSTABLE: I am astonished at some of the things I have just heard. First, that we can
access this information through the Parliament when it sits for only 20 or 21 weeks a year,
which is my experience since I have been here. There is not an awful lot of time, or many
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opportunities, to do that in this place. A member may get to ask one question a day for
20 weeks of the year if he or she is lucky. One should look at the answers that members get.
It is not a good argument to say there is wonderful access to this information through the
Parliament, because there is not great access to documents or information through this place
at all. I am surprised that that approach was used as an argument to support the Minister's
amendment.
I also find astonishing the suggestion that members of Parliament cannot be trus ted. How
many people will put in 200 or 300 applications for information? I appreciate what the
Minister said in this regard, but do not believe that would happen. Not having this
requirement in the legislation will restrict members of Parliament in their work and in
accessing documents and understanding what is happening in government. We seem to be
tied up with this notion thac we will be overly influenced by people seeking to use members
of Parliament as a way of getting a freebie. I do not believe that would be the case as
members of Parliament are more responsible than that. I agree with the member for Morley
that one can say no to a constituent who asks one to do something one does not want to do.
Mr Omodei: And then they go to the next member.
Dr CONSTABLE: That member should be responsible too. That is a strange argument
under the circumstances. Given the debate over the Minister's amendment, I would like him
to add to his undertaking that he will look at Queensland and Victoria to ascertain their
experience in this area. The Queensland legislation was passed in August this year and is a
good example for him to look at. If he finds that the arguments presented here today do not
hold up, I ask him to review this legislation to ensure that members of Parliament have good.
proper and free access to documents and the workings of government.
Mr OMODEI: The member for Floreat still does not seem to grasp the point that local
government will be seriously affected by this legislation. State Government agencies can
probably well afford to provide this information because the cost is passed on to the general
taxpayer. But in local government the cost is passed on to ratepayers. Many local authorities
have a small rating base. The member for Floreat does not seem to understand that. Maybe
she should take a trip and look at some country shires to see the burdens they face. They will
face a negative situation because they will not get Cost recovery under this legislation
anyway. To give the 12 shires in the south west open access to their seven members of
Parliament would place a great burden on them. As I said earlier, it would impact on later
clauses in the Bill relating to the information commission.
Mr DONOVAN: I did not intend to speak until the member for Warren rose and drew a
giant red herring across this debate. My experience with three local authorities is that they
would prefer that members of State Parliament bought out of their business. It raises the
question whether councillors on local authorities are required, under the provisions of the
motion moved by the Minister, to pay for the information they seek as that is not resolved in
this legislation.
Mr Omodei: You are saying that we should just have members of Parliament in this system,
are you?
Mr DONOVAN: The member for Warren raised an issue relating to local government. I
understand his concern about that. What will he do about councillors who do not receive an
electorate allowance? Will they have to pay for information they seek in the exercise of their
function as councillors? My experience of local government as a State member is that I
actively encourage my constituents in Morley to use their appropriate councillors and see me
as the last resort on local government martens -

Mr Omodei: Then why is this clause necessary?
Mr DONOVAN: - or in the next step, where an appeal against a local government decision
goes to the Minister, then of course I join that, as no doubt do other members. Surely we
should say to people in respect of local government matters that they go to their councillors,
but the member for Warren has now raised the obvious dilemma that this poses. Far from
throwing out proposed subparagraph (h), perhaps it should be amended yet again to include
members of the Legislative Council and Legislative Assembly and councillors of local
government authorities, because they will have, by the member's argument, a much bigger
problem than will members of Parliament, and they do not have the resources to pay for
information.
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Mr Omodei: Are you saying that local shire councils do not have access to their own
information?
Mr DONOVAN: 'he member is saying that local authorities will pick up the cost involved
in information applications, so what would happen were a person to ask his local councillor
to get this information for him?
Mr Omodei: It would be up to the councillor.
Mr DONOVAN: That is what the member for Floreac and I have been saying for the last
hour. It is up to members of Parliament in this case to exercise responsibly their
responsibilities. It is okay to say no. We can say no to constituents and it will not
necessarily cost us 100 votes every time we do it.
Mr Omodei: But a councillor has open access to the record.
Mr D.L. SMVITH: I repeat the undertaking which [ gave previously. I am prepared to make it
as broad as the member for Floreac sought and to include the question of councillors, but I
must say in respect of councils that it is worth bearing in mind that the City of Bunbury's
revenue is greater than the total of the revenue of the South West Development Authority,
the Department of Planning and Urban Development and the Department of Local
Government, and I do not think we should treat councils as being as impecunious as the
member for Warren sometimes indicates.
Amendment on the amendment put and passed.
Mr WIESE: I am pleased that the member for Floreat was able to put this amendment before
the Parliament because it dealt with one of the major factors about which I made strong
remarks during the second reading debate. It is important to cake note of the cost
implications of an individual's trying to access and utilise freedom of information legislation.
The amendments moved by the member for Floreat will go a long way towards addressing
those problems. Let me say also, because I do not often do it, that I am happy to
acknowledge the Minister's role in accepting these amendments in the spirit in which he has.
I appreciate his comments about the attempt to waive the charges for Legislative Council and
Legislative Assembly members. I have a great deal of sympathy for what he is saying, and
he did finally persuade me to agree with him. However, we have had that debate and I will
not prolong it.
New clause, as amended, put and passed.
Clause 16: Estimate of charges -

Dr CONSTABLE: I move -

Page 9, line 30 - To insert after "application" the following -

and notify the applicant of the requirement of section 18(l)(b)
Amendment put and passed.
Clause, as amended, put and passed.
Clause 17: Advance deposits -

Dr CONSTABLE: I move -

Page 10, line 18 - To insert after 'rights" the following -

(c) the requirements of section 18(2)(b)
Amendment put and passed.
Mr WIESE: I have not had the opportunity of thinking through the requirements of this
clause now that we have passed the amendments to clause 16, but I have a suspicion that
those amendments may impact upon this clause because, as I understand it, we are looking at
an agency's getting a deposit in advance of work being done to provide information under
this legislation. The previous amendment to clause 16 provided that thene was no
requirement for payment unless there was an indication that the information could be
provided, and, in that case, many of the matters which are now dealt with in clause 17 may
be superfluous. However, despite the fact that that may be the case, I accept the need for
some sont of advance deposit to ensure that the agency is paid. I am not sure that by
00767-5
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incorporating into the legislation the requirement that a deposit be paid we are not detracting
from the principles outlined in clause 4 of the Bill, which are to allow easy access to
documents and to assist the public to obtain access to documents. I have some reservations
about this requirement, and I would be happy if the Milnister could persuade me, in the way
that he did last rime, that my fears are groundless.
Mr D.L. SMITH: The effect of subclause (2) of the new clause discussed earlier provides
that, subject to section 17, payment of a charge will not be required before the time at which
an agency has notified the applicant of a decision to grant access to a document. That new
clause is subject to section 17, but my understanding is that, to comply with the intent of the
new clause, deposits will be required only in cases where we decide that access will be given.
Even though it is subject to section 17 we cannot be in a position to charge a deposit when
we cannot grant access. An agency must decide whether access to documents can be
granted, and set a deposit fee on the basis of it being some security for part payment of the
amount eventually required for access to a document.
Mr Wiese: Is the deposit for the work done first of all in finding out whether access can be
given?
Mr D.L. SMITH: No. The intent of the member for Floreat's clause, even though it was
subject to section 17, and the intent of the two clauses read together is that a deposit must
relate only to anticipated fees for documents for which access is given; we should not be
including in the deposit any calculation for documents where access is questionable.
Mr Wiese: What is the basis on which the prescribed rate will be set for charges in those
cases that require a deposit?
Mr D.L. SMITH: The first rule is that it is only a deposit. It is not a total fee. Secondly, a
deposit would be required only in those cases where there is some suggestion that a person
might not pay the charges when the information was available to be provided. That would
need to relate to something about an individual.
Mr Wiese: It could relate to the way a person wears his clothes or cuts his hair.
Mr D.L. SMITH: It would be a question of judgment. It would not be on the basis of a
person being an impecunious person;, impecunious persons are not to be charged. As to those
who can afford to pay and there is a reason to believe a person may not pay, whether it is as a
result of a past record, the agency will have discretion. If a deposit sought seems to be
excessive, the applicant can seek a review by going to the commission.
Mr OMODEF: If a deposit is required on an application, the information being sought would
be substantial, or alternatively, as the Minister mentioned, a judgment by an officer might be
that a person looks as though he could not afford to pay; but I suspect the amount would be
substantial. My concern is that if the applicant were seeking information and part of the
information was exempt for any reason, the applicant could finish up with information that
was of little relevance or use.
Mr D.L. SMITH: I cannot take the matter further other than to say a deposit is not full
payment and the prescribed amount is either a fixed amount or a percentage of the charge. It
is only a capacity to request a deposit. Obviously in the case of people who are either regular
users or clearly have the means to pay there is no question of a deposit being sought. In
some cases where a person may request information and the agency does all the work, and at
the last moment the applicant says he does not want the information even though it is
available, we must have some means to discourage that sort of situation.
Clause, as amended, put and passed.
Clause 18 put and passed.
Clause 19: Agency may refuse to deal with an application in certain cases -

Mrs EDWARDES: Can the Minister identify what will be regarded as "a substantial and
unreasonable portion of the agency's resources" referred to in subclause (1)? Subclause (3)
states that if the agency refuses to deal with the access application, it must give the applicant
written notice of the refusal without delay, giving details under subclause (4). What is the
relationship between this subclause and clause 29(f)?
Mr D.L. SMITH: It is not possible to clearly define a diversion of a substantial and

6512



[Tuesday, 10 November 1992J]51

unreasonable portion of the agency's resources. For example, in the case of a local authority
such as the Shire of Boddington, someone could ask for information contained in the minutes
relating to the subdivision of land in the east ward. That could mean going back through
110 years of minutes to find reference to such an application regarding land; obviously if the
shire has only four staff and it will take two to three staff God knows how long to comply,
that would represent a clear case where this clause would come into force. On the other
hand, with an agency such as the Health Department where it could take three people to carry
out comparable work, one could not say that was an unreasonable diversion of the resources
of that department. It is a question of judgment, remembering that it is another matter that
can be reviewed by the commission if a decision is thought to be made improperly.
Clause 29(f) deals with decisions to refuse access to documents, the reasons for the refusal
and findings of any material questions of fact. It refers to the material on which findings
were based. In this case if a reason for refusal was a substantial diversion of resources we
would have to detai the resources likely to be diverted and what led onie to the conclusion
that it was unreasonable.
Clause put and passed.
Clause 20: Nature of information may be considered -

Mrs EDWARDES: The Minister took notice of Opposition recommendations to include the
provision that personal information about the applicant may be considered as a factor in
favour of disclosure. When an applicant requests access to a document about himself, it
relates to personal information, and that should be considered as a factor in determining
whether that person should gain access to the document. The Opposition is pleased that the
Minister picked up the recommendation.
Dr CONSTABLE: I move -

Page 12, line 17 - To delete "may" and substitute "must"
The word "may" is too weak and leaves too much to the discretion of those making a
judgment on whether a person seeking access to personal information would be panted that
access. The word "must" is much stronger and would compel the agency to ensure that it
considered the application.
Mr D.L. Smith: The amendment is not opposed, although in modem language we would
prefer the expression "have to".
Dr CONSTABLE: Surely something is wrong with the provision then?
Mr Wiese: "Shall" is the parliamentary term.
Mr D.L. Smith: I am happy to accept "must".
Dr CONSTABLE: Then I need say little more than, I thank the Minister.
Mr WIESE: The Minister is prepared to accept the word "must", but "shall" would be a
much more appropriate word. I see the shaking of heads opposite, and I would like an
explanation why the Government is not prepared to consider the word "shall", which is a
more parliamentary term. The word "may" gives a degree of flexibility within a requirement,
and this applies to many pieces of legislation. When a definite requirement is involved,
legislation always refers to "shall" - it is a definite term. A parliamentary explanation of the
word "shall" is available, which I am sure I have seen within an interpretation of the
differentiation between "may" and "shall". The member for Floreat indicated she wanted a
much stronger term, and "shall" will achieve her intent.
Mr [XL. Smith: We are happy to accept either.
Amendment put and passed.
Mr WIESE: I am puzzled by or misunderstand this. It deals with an applicant seeking
personal information; however, it indicates that even though the information is personal -
they are his or her own files or records - modifiers apply in regard to access. If a person
wants access to his or her information, nobody should make a judgment, regardless of the
provisions within paragraphs (a) and (b), about that access. It is not a matter of public
interest when a person is seeking the disclosure of personal informnation; that person requires
information on himself. It is not appropriate for some bureaucrat to make a judgment on that
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person's own file on the basis that the information may have some effect somewhere within
the system. After all, we are discussing freedom of information.
Mr D.L. SMITH: This clause is designed to assist in the definition of some of the clauses
within schedule 1 dealing with exempted documents. For example, in cases involving
intergovernmental relations, exemptions would apply when it is reasonably expected that
access could damage the relationship between two governments. Clause 20(a) applies a limit
on exemptions with a view to balancing the public interest.
Mr Wiese: For goodness' sake, it is a matter of making available personal information!
Mr DL. SMITH4: Usually the document is made available, but if it were thought that makcing
a document available would interfere with intergovernmental relations, an exemption would
apply. An example would be local authority A dealing with local authority B, when
authority A held a meeting at which adverse full and frank comments were made about
authority B and its personnel; if that document became public as personal information, it
might seriously jeopardise the relationship between the authorities. The member may claim
that because an individual is seeking that information, it should be made available.
However, this clause balances an individual's access with the possibility that such access
may militate against the public interest. It is in those cases that an adjudication is made.
Mr Wiese: Does the Minister refer to the personal information of a shire? I would not have
thought that personal information would be contained within documentation regarding one
shire and another.
Mr D.L. SMITH: It comes down to personal conduct at a meeting. If a person belongs to
authority B, but the records of a meeting of authority A mention that person, and an
application is made for access, a decision would have to be made about putting the document
into the public arena as it may jeopardise the relationship of the authorities. It is a matter of
determining what is in the public interest. We must try to balance that up.
Mr WIESE: If that is the case, how will the Government achieve its principle of enabling a
person to find out if the information is not misleading if the Government will not make the
information available?
Mr D.L. SMITH: The emphasis is on trying to give that person access through the public
interest provisions. The information is about him and in a public interest sense he should be
given that information. That must be balanced against the general exemption of whether it
would be damaging to intergovernmental agencies, although that is probably a poor choice.
Mr Wiese: I would have to agree with the Minister there.
Mr Omodei: Couid the Minister consider t he point the member for Wagin raised about
correcting information that is held by an instrumentality if one cannot get access to that
information?
Mr D.L. SMITH: The document exemption exists for some good public policy reason.
Where that relates to an individual and the individual is seeking access to information, much
greater weight must be attached to the public interest exemption.
Mr Wiese: Despite the fact that the information may be misleading and not accurate?
Mr D.L. SMITH.I Yes, there will be some occasions.
Mr Wiese: If that is freedom of information, I am shattered.
Mr D.L. SMITH: I suggest the member for Wagin go through some of the other exemptions
and look at those sorts of things.
Mr Wiese: The Opposition has expressed concerns about exemptions.
Mr D.L. SMITH: Yes, and we will deal with those lacer.
Mr WIESE: The explanation that the Minister has given has probably been one of the most
unconvincing I have heard in all the time I have been in Parliament. The Minister has riot
addressed the matter I raised; in fact, he has reinforced my fears about this clause. It is
absolutely staggering that a person can seek information on his own application about his
own files held by a bureaucracy and concerning him, and that someone within that
bureaucracy can make a judgment that it is not in the public interest that that information be
disclosed. The only effect of this clause on a public body is that if it is found that the
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information is totally wrong and misleading there may be egg on the face of the bureaucracy
which has been required to make the information available. That clause is dangerous
because it gives a great many agencies an opportunity to refuse mraing information
available. It defeats the purpose of the legislation to a substantial degree and it goes against
the principles that we have all agreed are so important and that are detailed in clause 4. 1
refer specifically to allowing people to have access to informnation to ensure that it is
accurate, complete, up to date and not misleading. If a bureaucracy can use the provisos of
clause 20(a) and (b) as a mechanism to refuse the application of a person, we are going a
long way to defeating the purpose of the freedom of information legislation.
Dr ALEXANDER: This is a central point because one of the difficulties I see with this
legislation is that, while it promises a lot, it delivers a lot less. If one thinks of the number of
Stare agencies that might hold information that individuals would be concerned about, it does
not take long to compose a list of a half dozen, including the Health Department, the
Department for Community Services, child and at risk services and several others in that
area, which might hold very personal information to which people have a right. If somebody
decides it is not in the public interest for those people to have access to information about
themselves, I would have thought that would go against one of the fundamental tenets of this
type of legislation - and I am cynical about the whole thing, particularly when one reads
clause 3 - that is, to allow people access freely and unfettered to information which State
agencies may have collected, firstly in the mistaken belief that it was necessary to collect that
information, and secondly, they are somehow arguing it is against the public interest to
release it. I cannot see the circumstances under which this public interest provision would be
justifiable.
Mr D.L. Smith: This clause is about enabling disclosure, It is not about restricting greater
disclosure. For goodness' sake do not take the legal advice of the member for Wagin!
Mr DONOVAN: Itris not legal advice that I am coming from.
Mr D.L. Smith: The member for Morley should simply read the clause; it is about
facilitating disclosure, not restricting disclosure.
Mr DONOVAN: It does not say exactly that.
Mr D.L. Smith: It does say exactly that.
Mr DONOVAN: It says -

If an applicant has requested access to a document containing personal information
about the applicant, the fact that matter is personal information about the applicant
may be considered as a factor in favour of disclosure for the purpose of making a
decision as to -

The member for Floreat has proved that. The clause continues -

(a) whether it is in the public interest for the matter to be disclosed; or
(b) the effect that the disclosure of the matter might have.

It does not state upon who or what. The kinds of concern that have been expressed here have
been heard several times in the course of the debate.
Mr D.L. Smith: The time to have chat debate is in the schedule of exemption not in the
clause limiting the schedule of exemption.
Mr DONOVAN: In relation to a child at risk, or a handicapped child, where decisions were
made that that child would not be returned to its family for all sorts of reasons based upon
assessments by a number of people, including perhaps a social worker in the field, a group
worker in the institution, a psychologist's report and perhaps a police report, often times the
parents of the child concerned would seek access to their child's file to determine what was
being said about them that seemed to have these quite substantial effects. That clause
enables the department to say that the effect of disclosure on this matter may have an adverse
effect on the child. It may have an adverse effect and it may not. It may also be
embarrassing for a member of the Department for Community Development to have the
nature of the opinion disclosed. Unless I have totally misunderstood what the clause
requires, it seems to me that whereas that parent could certainly establish that the matter was
personal, the department could say that it may have an effect, in this case, on the child.

6515



Mr D.L. Smith: That is precisely what rthe clause does not do.
Mr DONOVAN: The Minister must be the only person in the Chamber who can see chat.
Mr D.L. Smith: That is not so.
Mr DONOVAN: If the Minister can convince me of the fact that under no circumstances can
this clause be used by an agency or department to make a decision to not disclose, I will have
another think about it.
Mr D.L. SMITH: I repeat, the intent of clause 20 is to expand opportunity for people to
obtain information about themselves. I refer to exemption 5 under 'Law enforcement, public
safety and property security", where it states that a matter is exempt if its disclosure could
reasonably be expected to impair the effectiveness of any lawful method or procedure for
preventing, detecting, investigating or dealing with any contravention or possible
contravention of the law. Clearly, if an authority is investigating an offence, and a person
writes a report about the conduct of an individual who that person believes has been
committing an offence, the intent of exemption 5 is to prevent access for that reason. If
information is about an individual in the course of his committing an offence or the
investigation affects that individual, exemption 5 prohibits the individual from having that
information. The limits on chat exemption provide that a matter is not exempt under
subclauses (1) or (2) if it consists merely of one or more of three categories and that its
disclosure would, on balance, be in the public interest.
The effect of clause 20 is that if the information sought is personal, that should throw the
balance in favour of disclosure under that public interest exemption through the security of
law enforcement provisions. In that sense, the public interest relates only to limits on various
exemptions contained in the schedule. I am afraid the member for Morley has just been
misled by the member for Wagin who interpreted the clause as though it were public interest
in the general sense.
Mvr Donovan: There is no reference in clause 20 to the schedule. It does not say "subject to
the application of schedule I1" or anything of that nature. It is a stand alone clause.
Mr DL. SMITH: The member for Morley must accept the natural meaning of the words.
My Donovan: Can it be guaranteed that the Chief Executive Officer of the Department for
Community Development will apply that every time according to the way the Minister is
explaining it to us? Can the Minister show me the exemption which deals with the
Department for Community Development in relation to the custody of children?
Mr D.L. SMITH-: It has only the effect of limiting the exemptions where that limit to the
exemption is based on a public interest consideration.
Mr Donovan: The clause is a stand alone clause.
Mr D.L. SMITH: It is not. It is a part of a Bill of Parliament and of the schedule of
application. The member for Morley should read it. It says that if the applicant has
requested access to a document containing personal information about the applicant, the fact
that that matter is personal information about the applicant may be considered as a factor in
favour of disclosure for the purpose of making a decision as to whether it is in the public
interest for the matter to be disclosed. The only way in which the public interest becomes a
factor in these matters is in limiting exemption.
Mr Donovan: Should the clause not then say that if the applicant has requested access to a
document that may be an exempt matter under schedule 1 which this clause governs -

Mr D.L. SMITH: No. It is apparent on its face that that is what it is about. It is about not
only the schedule, but also the whole Act. It is a clause in favour of disclosure. If the
member for Morley has concerns about some of the exemptions in the schedule, the time to
debate those will be when we debate the exemptions, not in relation to a clause which is
meant to limit those exemptions in favour of disclosure.
Dr TU.RNBULL: This is the first time I have spoken on this very important issue. It is
essential that individuals have the right to see their personal information under this freedom
of information legislation.
Mr D.L. Smith: That is not so if it is about an investigation of an offence or if it concerns

6516 [ASSEMBLY]



[Tuesday, 10 November 19921 61

security where a flutter is running around with explosives and wants to know whether the
cops know he has them.
Dr TURNBULL, I have experienced a number of incidents about which I am very
concerned in relation to how information is placed on a person's records. The other day I
received a telephone call from an officer of the Australian Taxation Office. HeI said that he
was going to request the police investigate a person whom the Taxation Office knew had
been in contact with my office. When I asked why, the officer said that a threat had been
made to blow up the Family Law Court. That surprised me and I asked why the officer
thought that would happen. The reply was that it was on record that the gentleman had
threatened to blow up the Family Law Court. After more discussion I ascertained that the
day on which he had allegedly threatened to blow up the Family Law Court, he had in fact
said, "It is no wonder people say that they will blow up the Family Law Court." One of the
most drastic things that is happening with the computerised information service is that
statements of which people would rarely have taken any notice are now being recorded.
A similar thing happened the other day. When we tried to find out why a person had no
further contact with the taxation department we discovered that it said on his file that he
would go bankrupt. In fact, the man did not say he would go bankrupt; he said, "'What if I go
bankrupt?" However, his record stated that the situation would not progress any further
because he would go bankrupt. In both those cases the recorded information was totally
false. I know that this takes place in the Department for Community Development because I
have been involved in many of the case conferences. Members should see the number of
pages of information which, in previous times, would not have been recorded. These days a
great many facts on individuals are recorded. The two examples to which I referred are a
good indication of the direction in which the Minister is going. I know that nutters are
running around, because I must deal with them. However, we also know that innocent
people have facts placed on records which they may not know about and which they have no
way of finding out. I am not sure that the word "must" is quite strong enough. I am glad that
the amendment has been placed in there. However, I am not sure that it will protect people
or that it Will prevent a police investigation of the kind to which I referred earlier. Therefore,
the individual is severely disadvantaged in the recording of material now that any
departmental officer can go into a computer and place statements on that computer that have
been made in their judgment but are not true.
Mrs EDWARDES: I know the Minister gave several examples, but I will give an example of
an abuse under legislation in another State. Prison officers were putting onto prisoners'
records full and complete information. It is important to do that particularly when that
prisoner will have to go before the Parole Board. The Parole Board is an exempted body, but
the Department of Corrective Services is not. Therefore, the documentation was readily
available for access by the prisoner through freedom of information legislation. That
prisoner was getting former prisoners and, when he got out, he also bashed prison officers
and in one instance the family of a prison officer was abused and harassed. flat is the type
of situation that the Minister is trying to suggest fits within that public safety area.
Mr Wiese: There are already powers within the legislation for portions of that document to
be removed so that evidence which will endanger somebody can be removed, but the basic
substance of what is recorded can still be made available.
Mrs EDWARDES: I understand what the member is saying. He is testing my powers of
being able to link all of the clauses of the Bill. However, there are provisions in the Bill
which allow for the editing of information. There have been examples of abuse. The Everett
case was one of those examples. If information is refused on the basis of public interest or
because of the effect that disclosure will have, and if that refusal is inappropriate or is an
abuse of the assessment provision, the applicant can use the internal review sections to have
the Information Commissioner properly assess the case. I have great faith that that person
will be able to make the right decision, as does the Ombudsman presently in favour of the
applicant if an abuse or unfair or unjust decision has been made.
Mr D.L. SMITH: This clause expands the opportunity for disclosure. The idea is that there
are various exempted lists of documents, but the limit to some of those exemptions is based
on public consideration. This clause ensures that, where the information is personal, extra
weight is given to the public interest exemption in favour of disclosure rather than relying on
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the primary exemption, whether it is law enforcement, a Parole Board consideration or a
mental health-type application. For example, legal practitioners will often be told by their
clients that a spouse has threatened to kill them. A legal practitioner can do two things: He
can say, "Every wife or husband who comes to see me says that", or he can take it seriously,
ring the police, and tell them that Mrs Jones has told him that her husband has threatened to
shoot her with a shotgun. The police note the information and go to the home to see whether
there is a shotgun, and the husband might want to know where the information camne from,
what was the information, and what was the basis for the police searching his house for a
shotgun. For public interest reasons in terms of the police doing their job and the legal
practitioner taking proper security measures on behalf of my client, that information should
not become available. If it did, instead of the wife getting shot, the legal practitioner would
get shot.
Mr Wiese: Don't you believe that the clause that allows for deletion of exempt matters
covers that situation so that you are able to give access to the fact that the information is
made available, but the identity and the source of the information can be deleted?
Mr D.L. SMITH: Clauses 20 and 23 are both about increasing disclosure. Clause 20 enables
extra weight to be given to personal information that has to be used in favour of disclosure
using the public interest exemption. Clause 23 is about broadening disclosure on the basis
that, if all of the exempt material can be deleted, the document should still be provided even
though the document is nominally exempt because of the other material contained in it.
Those clauses are about trying to expand disclosure, notwithstanding the exemptions in the
document list in the schedule. If the members for Morley and Collie are concerned about a
list of exemptions, the time to deal with those is when we get to the schedule, not under a
clause which actually seeks to limit the exemptions in a general way where those exemptions
are limited by public interest considerations.
Clause, as amended, put and passed.

Progress
Progress reported and leave given to sit again, on motion by Mr D.L. Smith (Minister for
Justice).

MEMBERS OF PARLIAMENT (FINANCIAL INTERESTS) BILL 1989
Returned

Bill returned from the Council with amendments.
House adjourned at 12.SJ am (Wednesday)
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