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The Justice System

2

13

2.1 In this Section of our Report we discuss the existing justice system of
Western Australia and explore how to measure its effectiveness.  Chapter 3
describes the present civil justice system and Chapter 4 outlines the present
criminal justice system.  Those already familiar with the justice system of
Western Australia may wish to skim these chapters as they are purely
descriptive and do not contain recommendations for reform.

2.2 Chapter 5 addresses the problem of measuring the effectiveness of
the justice system as a whole and not just its component parts.  We deal with
an area about which there is little available literature. The unique opportunity
afforded by the breadth of this review permits us to examine this topic in
some detail. The task of how we can measure or assess the justice system so
that it will be better able to meet the expectations and demands of the
community it is supposed to serve is an enormous one.  In our view it is also
a task which requires us to go beyond traditional notions of whose opinions
of the legal system are worthy of attention.

2.3 Consistent with our views on the importance of broad consultation
in relation to reform of the justice system, we have sought extensive public
input into this review.  We conducted public meetings throughout the State
and allowed some 18 months for public submissions in relation to our issues
paper and various Consultation Drafts. As a result we would expect our
recommendations go some way to closing the gap between the legal system
‘as it is’ and community expectations of what a justice system should be.

The existing system

Public consultation
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2.4 The justice system encompasses legal proceedings, whether civil or
criminal, or whether falling within the jurisdiction of judicial or that of quasi-
judicial boards and tribunals.  We begin this Chapter by defining the nature of
civil and criminal disputes, a difficult distinction but one which governs much
legal thinking and shapes the existing court system and, indeed, much of this
Report.  We examine the various jurisdictions which constitute the court
system of Western Australia before describing the cost and structure of the
court system and making recommendations for its improvement.   The
functions of the existing (and multiple) tribunals and boards within the justice
system are examined in Chapter 33 where significant reform is also
recommended.

2.5 Many familiar problems fall within the category of ‘civil disputes’.  These
involve claims for:

• recovery of debts;
• contractual disagreements;
• consumers’ injuries related to defective products;
• workers’ compensation;
• motor vehicle accidents;
• medical malpractice;
• disputes over deceaseds’ estates;
• compensation claims for breaches of statutory obligations imposed by

State and Commonwealth law; and
• applications for injunctive relief, most usually to prevent someone from

doing something.

2.6 On the face of it, criminal disputes are easily recognisable.  There is
a public interest in the maintenance of law and order which sees State agencies
prosecuting criminal charges.  Although criminal prosecutions are typically
thought of as cases prosecuted in the courts by the police or the Director of
Public Prosecutions (DPP), a substantial number of criminal matters in fact
are prosecuted in the Court of Petty Sessions by others, such as local
government and health and safety authorities.  (The DPP is a State government
funded agency, a fundamental objective of which is to bring to justice those
who commit offences.)  As indicated in Chapter 1, government authorities
also frequently litigate in civil matters.

2.7 The line between criminal and civil disputes is not always clear.  For
example, some may think matters are  ‘criminal’ because of the damage or
potential damage certain acts inflict on the broader community and that this
results in prosecution of these acts by the State.  However, breaches of
corporations law or environmental standards are not always treated as criminal

The nature of civil
disputes

The nature of
criminal disputes

The justice system:
as it could be
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acts even though these have serious economic and health consequences for
significant numbers of people.  Ultimately, it is only how the law treats a
dispute which determines what is recognised as a criminal dispute.  If a dispute
falls within the ‘jurisdiction’ or province of the criminal courts it is a ‘crime’ in
the legal sense; otherwise it is not.  The problematic distinction between
criminal and civil law is discussed further in Chapter 5.

2.8 The expression ‘jurisdiction’ refers to the authority conferred on a
particular court to ‘adjudicate’ or decide a dispute.  The jurisdiction of the
court will normally be defined by the legislation creating the particular court.
Presently courts exercising jurisdiction in Western Australia derive jurisdiction
from State (Western Australian), Federal (Commonwealth) and Imperial
(English) legislation.

2.9 The jurisdiction of a court may be defined by:
• reference to the amount or value of the claim in dispute between the

parties;
• the subject matter of the dispute, such as criminal matters;
• the nature of the remedies which the court can order; and/or
• district or geographical limits within which the court’s judgments can be

enforced or orders executed.

Often court jurisdiction will be defined by reference to a number of these
criteria, as indicated below.

2.10 A court is said to have ‘original’ jurisdiction in a particular matter if
proceedings can be initiated in that court.  If there is more than one court
where proceedings can be initiated there is ‘concurrent’ jurisdiction.  If there
is only one court where proceedings can issue that court has ‘exclusive’
jurisdiction.  A court has ‘appellate’ jurisdiction if it deals with a dispute on
appeal from a decision of a lower court or tribunal.

2.11 The cost of court services to the Ministry of Justice in Western
Australia in 1997/98 was $71,102,000. (Ministry of Justice 1998)  These costs
related to the operations of five levels of court presently in existence within
Western Australia — the Supreme Court, District Court, Local Court or
Court of Petty Sessions, Children’s Court and Coroner’s Court.  Our Report
focuses principally on the first three levels of court.

2.12 Magistrates in the Local Courts deal with simpler civil cases involving
money claims of not more than $25,000.  Magistrates or justices of the peace
in the Courts of Petty Sessions deal with criminal matters that can be decided
summarily without a jury.  The District Court is the intermediate level of

Jurisdiction

The cost of the courts

The court system
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court and judges deal with civil disputes involving up to $250,000 and have
unlimited jurisdiction for personal injury claims.  The District Court also handles
most indictable criminal offences, other than the very serious, through trial by
judge and jury.  The highest level of court in the State system is the Supreme
Court which has unlimited civil jurisdiction, and Supreme Court judges, usually
with juries, handle the most serious criminal matters which carry life
imprisonment.

2.13 Appeals from each level are to the next highest court although, in
the criminal area, appeals from the Courts of Petty Sessions go straight to the
Supreme Court. Appeals from the Full Court of the Supreme Court, which
sits as the Court of Criminal Appeal in some criminal matters, go to the High
Court of Australia but first require a grant of special leave from the High
Court.  (See Chapter 32.)

2.14 The Attorney General currently is considering a limited change to
the existing court structure in Western Australia: the establishment of a
Magistrates Court along the lines proposed in a Western Australian Law
Reform Commission Report of 1988.  The structure of the new court
suggested in that report was a single court which combined the civil jurisdiction
of the Local Courts and the criminal jurisdiction of the Courts of Petty Sessions.
It also was recommended that the proposed Magistrates Court have five
divisions:

• an Offences Division dealing with offences currently dealt with by the
Courts of Petty Sessions;

• a Civil Minor Division replacing the Small Disputes Division and including
Residential Tenancies and small claims up to $10,000;

• a Civil General Division dealing with civil claims that are above the ‘Minor’
division limit and up to $50,000;

• an Administrative Division dealing with the statutory reviews and appeals
that magistrates currently hear; and

• a Family Law Division dealing with those family law matters currently
dealt with in Petty Sessions.

However, if our recommendations in Chapter 33 are adopted and a Western
Australian Civil and Administrative Tribunal is established, the Administrative
and Civil Minor Divisions of the proposed Magistrates Court would be
incorporated into the Tribunal.

2.15 A Magistrates Court Bill and Magistrates Court (Consequential
Provisions) Bill are currently being drafted.   If passed after being placed
before Parliament these will establish the Magistrates Court, amend or repeal

Proposed Magistrates
Court
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various Acts and provide transitional provisions for justices, magistrates, clerks
and other court staff.  The Local Courts Act 1904 (WA) will be renamed the
Magistrates Courts (Civil Jurisdiction) Act 1904 (WA) and the Justices Act 1902
(WA), which currently defines the criminal jurisdiction of the Courts of Petty
Sessions, will be renamed the Criminal Procedure (Summary Proceedings) Act
1902.

1. The proposed Magistrates Court Acts should be enacted, taking into
account our recommendations for the establishment of a Western
Australian Civil and Administrative Tribunal.  (See Recommendations
371 and 372.)

2.16 Although the distinction between civil and criminal matters is not
always clear, substantially different procedures attach to processing criminal
and civil matters through the courts.   In our view, this procedural distinction
should be retained because of the significant additional considerations which
apply in criminal matters, as identified in Chapter 1.  In other respects, however,
the range of different procedures used by the various tiers of courts across
the country is largely the result of historical developments.  We believe the
system would be simplified and costs reduced by greater uniformity of
procedures throughout the various courts and laws, and by rules and
procedures being expressed in plain English.  Given that self-represented
litigants now make up a significant proportion of court-users, we feel these
reforms would be particularly helpful.

2. While maintaining the distinction between civil and criminal matters
and in so far as possible, uniformity of rules for different courts and
plain English should be implemented when revising or drafting new
legislative and procedural provisions in response to recommendations
in this Report and generally.

Uniform procedures
in plain English
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Measuring the Justice System

5

35

5.1 The task of determining whether our justice system is effective is an
enormous one.  What is encompassed in ‘the justice system’?  How could
you measure its effectiveness?  Perhaps the enormity of the task explains
why there is so little literature available which deals with measuring the
effectiveness of justice systems, particularly examining them as a whole and
not just their component parts.

5.2 In Western Australia, there is no clear division between the various
parts of the justice system.  For example, in the criminal justice system, police
currently prosecute the majority of cases; prisons hold and are responsible
for the transport of most remand prisoners; community corrections provide
pre-sentence reports for the courts; and so on.

5.3 The civil and criminal justice systems are not independent of each
other — the volume, and other aspects, of civil cases have repercussions for
criminal matters. This is because, although there are differences between the
functions of civil and criminal justice, they overlap substantially in the facilities
they use and the organisations and people who ‘act’ or are employed within
them.

5.4 The existing division between civil and criminal justice has been subject
to recurring criticism, particularly in terms of responsibility for matters which
do not fit easily in either category.  For example, restoration and restitution
for victims of property crime may require proceedings in both jurisdictions.
It may be that the existing structural divisions in the justice system fail to
meet either community expectations or the requirements of efficiency and
should be re-examined.

The task

The justice system as
a whole

Divisions in the justice
system
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5.5 Given the reality that officials, staff buildings and courts are shared
between the civil and criminal justice systems, it is difficult to consider them
separately. Moreover, Western Australia seems relatively unique in having
most of its governmental justice functions located within just two departments,
the Western Australia Police Service and the Ministry of Justice.  Thus it is
both practical and pragmatic to approach the task of measuring the
effectiveness of the justice system as a whole, while differentiating between
criminal and civil justice where functions or practices diverge.

5.6 There has been a significant effort to measure performance in the
civil justice system with an emphasis on satisfaction with the administration of
the courts.  There also have been high profile attempts to measure general
performance in the criminal justice system.  Significantly, however, these have
been driven by the desire for comparative measurement of Western Australia
against other Australian jurisdictions, in effect benchmarking our criminal justice
system against others.  As a result there is considerable data on the criminal
justice system including valuable measures of the true level of crime.
Additionally, there have been some attempts to measure the performance
of and public satisfaction with the service provided by the police.  But, in
other aspects, there has been little emphasis on the needs, convenience and
opinions of the ‘customers’ of the criminal justice system.

5.7 Though perhaps evolved from developments in civil justice, the
measures of customer satisfaction can and do include measures applicable to
courts’ performance in criminal as well as civil cases.  Some of these existing
measures, discussed in more detail below, provide the basis for our
recommendations on how to measure the justice system as a whole.

5.8 The Australian Institute of Judicial Administration (AIJA) report, Courts
and the Public (Parker 1998), adopted a qualitative approach to assessing the
functioning of the courts.  Detailed interviews, some of them group interviews,
were held with individuals working in and for the courts as well as others
representing interest groups.  There were no interviews with the public or
lay users of the courts.  The study is a laudable attempt to form views on the
degree to which Australian courts are in tune with the needs and wishes of
the public.   It also illustrates how seriously the issues of performance
measurement and customer focus have been taken in the field of court
administration.  However, if the attitudes expressed in public submissions
about inadequate lay input into the legal system are any indication, the failure
to include members of the public in the survey may reduce its credibility to
some extent.

5.9 The Ministry of Justice’s Court Services Directorate has recently
carried out a partly quantitative and partly qualitative survey of its ‘customers’.
These included judicial officers, legal practitioners, jurors and litigants — being

Existing measures of
civil and criminal
justice

Courts and the Public

Western Australian
Courts’ customer
satisfaction survey
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civil and criminal defendants and civil plaintiffs.  The survey’s focus was on
staff and buildings and not on the legal and justice system.  Its findings are
useful to the administration of the courts, and add quantitative, relatively
objective data to studies such as the AIJA report.  However, there were
distortions in the Ministry survey, including those resulting from the over-
representation of the views of judicial officers and civil plaintiffs and defendants
as a proportion of users of the courts.  It is also of note that witnesses were
not included in the survey.  As a result the survey excluded the views of the
victims of crime.

5.10 What we are attempting to do in this review is to examine the
justice system from many perspectives.  We believe it is essential that a lay
user’s view of the justice system is included in any effort to measure its
effectiveness.  By formulating our task in this way we acknowledge that the
justice system does not exist to serve those employed in it, but to serve the
community as a whole.  By seeking to incorporate the views of all members
of the community who utilise the justice system we significantly depart from
previous attempts to measure the effectiveness of the justice system.

5.11 The Ministry of Justice dominates the justice system of Western
Australia not only in size but also in the breadth of its responsibilities.  No
other agency operating in Western Australia has an interest and a role in the
same range of areas in the justice system, both civil and criminal.  In our
attempt to find a locally valid set of criteria within which to discuss local
measurement, we have adopted those used internally by the Ministry of
Justice.  The criteria are:

•   quantity;
•   quality;
•   timeliness; and
•   costs.

5.12 Ultimately these criteria are merely labels; it is the content that is
important.  The four criteria may overlap and, occasionally, conflict: refer to
our comments in ‘Touchstones’, Chapter 1, for example, about cost and
timeliness.  Most significant, in light of our undertaking to include a lay-user’s
perspective of the justice system and of the measurement of its effectiveness,
is the issue of who gives content to the label.  For example, while no-one
could dispute that the quality of criminal justice outcomes is a significant
performance measure, there is likely to be less consensus over what constitutes
a ‘quality’ outcome.

5.13 There is almost no publicly available quantitative information on the
operation of the civil justice system.  However, statistics on the criminal justice
system proliferate.  Although it could be argued that ‘quantity’ is the least
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relevant of the four criteria of the effectiveness of the justice system, quantity
often will give clues to other aspects of the performance of the system, and
certainly gives substantial context to that performance.

5.14 It is important to be aware that there are problems with quantitative
data even in that limited context because different agencies use different
‘counting rules’ in recording statistics.  Thus information is not always
comparable.  For example, police do not record certain categories of offences.
The courts also handle a range of offences not prosecuted by police and,
therefore, these do not appear in police statistics either.  As illustrated below,
quantitative information can be powerful but a cautious approach should be
taken in interpreting the numbers.

5.15 Subject to those comments, it appears that crime in Western Australia
is increasing.  The most recent recorded increase in crime (1997/98) is largely
in line with the growth of population, but prior to that there were more
substantial increases.  It is important, however, to distinguish between actual
crime and recorded crime.  In Western Australia in 1995 about 40 per cent
of victims of household or personal crime did not report the offence to
police.  An important factor which may affect reported, as opposed to actual,
crime is public perception of the effectiveness of the justice system.  The
police also have a discretion about whether to record reported offences or
not.  There are no estimates available in Australia of the extent of non-
recording by police, but in 1997 in England and Wales, police recorded only
54 per cent of household and personal crime reported to them.

5.16 Increased recorded crime does not necessarily mean that actual crime
has increased.  Similarly, increased prison numbers do not necessarily indicate
increased actual crime.  The number of people in prison rose dramatically in
the latter half of 1998.  However, it was those remanded in custody awaiting
trial (generally, those who have not been found guilty) who caused a
disproportionate amount of the increase.  Therefore the increasing prison
population cannot simply be explained as a result of increasing criminal activity
but may instead reflect policy changes.

5.17 Furthermore, increased recorded crime (and funding to police and
court services) has not been matched by criminal justice outcomes.  Police
recorded around 250 000 offences in 1997/98 — but cleared less than 80,000
offences.   In spite of the increase in recorded crime, the number of police
charges prosecuted through the courts appears to have declined slightly since
1991 (Crime Research Centre (CRC) 1998).

5.18 In certain other areas the quantity of business of various criminal
justice agencies reportedly has increased in recent years.  For example, there
has been a large increase in the number of cases dealt with by the District
Court.  However, this was the result of legislative changes in 1996 which

Increasing crime?
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increased the jurisdiction of — and waiting times for trial in — the District
Court.  The number of matters tried in the Supreme Court declined in
response to the change.  At the same time the number of cases going to the
Children’s Court decreased, presumably as a result of cautioning and the use
of JJTs, discussed in at 4.6 and Chapter 25.  In relation to the high profile of
juvenile offending in the community, it is worth noting that in 1996/97 there
were only some 20,000 charges in the Children’s Court compared with about
140,000 in the adult lower courts.

5.19 The criterion of the ‘quality’ of the justice system is necessarily bound
to notions of justice and fairness, as discussed in Chapter 1.  If fairness and
justice are understood in terms of equality of treatment of people then the
effectiveness of the justice system can be measured through statistics on
whether the justice system responds to people equally, regardless of race,
gender, sexual orientation, wealth and so on.

5.20 Although much information is available on the treatment of Aboriginal
people by the justice system, there remain substantial gaps in publicly available
data.  What we do know is that between 1984 to 1994 Aboriginal people
made up six per cent of people arrested and summonsed for the first time.
This is twice their representation in the population of Western Australia but
is probably close to their representation in terms of the age group which
comes into contact with police most.  Yet more than 30 per cent of Western
Australia’s prison population is drawn from the Aboriginal population.  It also
seems that Aboriginal offenders are over-represented amongst those serving
short prison sentences and among fine defaulters who are imprisoned.
Aboriginal people are also much more likely than non-Aboriginal people to
be victims of crime, both violent and non-violent.

5.21 Statistics from across Australia indicate that:

• 9 out of 10 homicide offenders are male but only 6 out of 10 victims are
male; and

• 60 per cent of female homicides are victims of intimate partners while
only 11 per cent of male homicide victims are killed by intimate partners;

• 80 per cent of reported sexual assault victims are female and almost half
of all victims of sexual assaults are acquainted with the perpetrators.
(Australian Institute of Criminology (AIC) 1998 and 1999).

However, it is not possible to conclude that female victims, particularly of
sexual and violent crimes by perpetrators known to them, do not see the
outcomes they might expect from the justice system, although anecdotal
evidence indicates that this is the case.  It could be argued that the growth in
the use of Violence Restraining Orders has resulted from a failure of the
justice system to treat violence seriously.  Similarly, in the absence of adequate
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information, particularly on sentencing, it is not possible to judge whether
female defendants are treated differently from males.

5.22 Some information on the timeliness of the justice system is available
from various sources.  The Australian Bureau of Statistics (ABS) figures on
90-day clear-up rates are an attempt to combine timeliness and a quality
measure.  The Ministry of Justice tables annual reports in Parliament which
cover lodgments and listing intervals for the civil and criminal jurisdictions of
the Supreme, District and metropolitan Local Courts and Courts of Petty
Sessions.  The Chief Justice also reports on timeliness in the higher courts in
his annual address at the closing of the legal year.  We use these and other
statistics throughout this Report.

5.23 Statistics for 1996/97 indicate that total government expenditure on
justice throughout Australia was $5.4 billion, with 67 per cent being spent on
police services, 20 per cent on corrective services and 13 per cent on courts
administration (AIC 1998).  These statistics are based on information on the
monetary cost of operations published by the agencies of the justice system.
Although heavily qualified, the Western Australian Ministry of Justice’s Annual
Report (1998) details:

• the cost of each prison place (in 1997/98, $169.21 per day for an adult
and $433.60 per day for juvenile detention);

• the cost of community orders (in 1997/98, $10.41 per day for adult
offenders and $29.32 for juvenile offenders);

• the cost of court services (as referred to in Chapter 2,  $71,102,000 for
1997/98); and

• the cost of boards and tribunals ($2,594,000 for 1997/98).

The Western Australia Police Service Annual Report also includes performance
cost data information, as do most government agencies involved in the justice
system and other public services.

5.24 There is a large and diverse range of government and non-government
agencies which comprise and interact with the justice system.  To adequately
assess how effectively the system is operating, information would be required
from each agency.  Many, but not all, are funded at least in part by the State
government.  Even if data could be collected and collated from these State
agencies, significant gaps would remain.  With the growth of privatisation of
justice services, there are likely to be growing gaps in the information.  Other
deficiencies are:

• the absence of any independent measure of crime levels.  This is a major
concern, as public reporting practices and police recording practices and
‘counting rules’ may cause artificial fluctuations in the crime rate;
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• the lack of data on the effectiveness of the civil system;

• the scant number of agencies gathering any data from their contact with
the public (whom the justice system exists to serve), except for
demographics and administrative data such as outcomes; and

• the relative absence of information on public attitudes to, and satisfaction
with, the justice system.  The ‘public’ encompasses, in this context, victims,
witnesses, defendants, plaintiffs, relatives of all of these, and employees of
the justice system agencies.

5.25 Despite these problems, a clear strategy emerges.  Although important
and increasingly feasible, as discussed in Chapter 35 on information technology,
the full picture cannot be provided by more and compatible statistics from
agencies within the justice system alone.  Justice agencies cannot provide the
qualitative information required, and in particular the agencies alone cannot
and should not determine what ‘quality’ in the justice system means.  On a
positive note, it is clear that some agencies already have accepted this and a
number of surveys are being conducted to supplement administrative statistics.
Large-scale public surveys would significantly complement available data on
issues such as actual crime rates, data on the civil justice system, attitudinal
studies of victims, defendants and other ‘users’ of the justice system.

5.26 It is important to note that while a standard written survey form may
provide an adequate means of communication for many court users, it is not
sufficient for those who may be unfamiliar with English, illiterate or suffer
from mental or physical disabilities.  To ensure that the views of these court
users are not excluded, special needs groups should be actively sought out
for their input on the court system.

3. Large-scale and anonymous public surveys should be conducted on
an annual basis on justice-related issues including:

1) victimisation;

2) self-reporting of offences;

3) attitudes towards and satisfaction with the criminal justice system
on the basis of identification as victim/witness/defendant/relative
in criminal matters etc;

4) attitudes towards and satisfaction with the civil justice system;

5) quantitative information on dealings and outcomes in the civil
justice system; and

6) other matters identified through preliminary research with the
public and professionals involved in the justice system.

A strategy



42

REVIEW OF THE CRIMINAL AND CIVIL JUSTICE SYSTEM

4. In devising public surveys, arrangements should be made to actively
seek the views of special needs groups who may otherwise be
excluded.
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12.1 In recent years in Australia there has been a significant move away
from wholly, or largely, lawyer/client driven litigation towards case management
by the courts.  The traditional non-interventionist role of the courts —
consistent with the philosophy of an adversarial system — is progressively
being replaced by a system where courts play an active role in the management
and progression of civil proceedings.  The object is to achieve a better result
for litigants and a more effective use of publicly funded resources in the court
system.  The critical question, however, is how can case management itself
be best structured to achieve this?  There is growing evidence that in some
cases judicial intervention in litigation does not significantly reduce delay and
may actually increase costs.  Recently, Lord Browne-Wilkinson (1999) sounded
a note of caution over the potential costs associated with case management
reforms implemented in the United Kingdom as a result of the Woolf Report
(1996).  Extensive research in the United States (covering 20 districts and
involving 12,000 cases over four years) also casts doubt upon the cost
effectiveness, at least in that country, of individualised case management
systems.  The research by the Rand Corporation also showed that case
management had little impact on litigants’ perceptions of the fairness of the
legal system (Kakalik, Dunworth, Hill, McCaffrey, Oshiro, Pace & Vaiana 1996).

12.2 There are many forms of case-flow management.  However the two
basic models are:

• management involving continuous control by a judge, who personally
monitors each case on a flexible basis (individual list model); and

Case management

Models of case-flow
management
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• management where control is exercised by requiring the parties to report
to the court at fixed milestones and where the court exercises routine
and structured control (master list model).

12.3 The first model is expensive and requires frequent appearances by
the parties.  It is normally suited only to complex cases.  The second is
effective and relatively inexpensive and reduces the number of interlocutory
appearances.  A differential case management concept — which recognises
that different types of cases require different types and levels of judicial
management — is becoming increasingly popular.

12.4 There seems little doubt that the current trend towards increased
judicial involvement has the potential to absorb more court resources and to
increase the costs of the parties by subjecting the pre-trial stage of litigation
to constant intervention.  It also appears that the most expensive case
management schemes are those which involve multiple conferences.  The
regime recommended by us seeks, so far as possible, to minimise the number
of interlocutory conferences.  In our view those conferences largely should
follow the form of the current case management structure — with an initial
case management conference (to assess ADR options), a status conference
and a listing conference.

76. In the usual case there should be only three mandatory pre-trial
conferences.  Judicial intervention beyond that should be restricted
to large or complex matters or on the basis of demonstrable need,
including the involvement of self-represented litigants. (See
Recommendation 202.)  A special list should be established for cases
requiring extensive case management.

77. If assessed as not suitable for ADR at a case management conference,
a status conference should be held within four weeks of that
assessment.  If assessed as suitable, but not resolved through ADR, a
status conference should be held within four weeks of the
determination.  The status conference would follow the form of the
current status conference in the Supreme Court.  At that hearing the
court would consider what level of continuing management is
appropriate and give such case management directions as the court
thinks fit based on:

(1) an examination of issues related to disclosure, case statements
and expert evidence; and

(2) consideration of the potential for summary judgment or trial of
preliminary issues, and an agreed statement of facts.

Case management:
efficiency or cost

Case management is, I think, a good
example of the need to match the
extensiveness of the procedure with the
magnitude of the dispute.  Small and
medium-sized cases cannot afford
extensive judicial management

Justice GL Davies, Supreme
Court of Queensland (1997)
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78. A listing conference should be held once a case has been entered for
trial.  That conference would follow the procedure of the current
listing conference in the Supreme Court.  A party would not be
entitled to enter a case for trial where any previous case management
directions had not been complied with, except with the leave of the
court.

12.5 At present a case management registrar conducts status and case
evaluation conferences, with extensive powers to make ‘case management
directions’ under Order 29A rule 3 of the Supreme Court Rules. The listing
conference is held before a judge in chambers. The ALRC (1999c) has
identified a lack of continuity between pre-trial hearings and trial as an obstacle
to efficient case management.  The transition from a court official who oversees
the pre-trial hearings to the trial judge inevitably results in a lack of continuity
in the treatment of issues raised and the requirement that two court officials
rather than one become familiar with the issues in dispute.

12.6 In reviewing the civil system in England and Wales, Lord Woolf (1996)
was of the view that the functions involved in the ‘active management of
litigation’ are judicial.  These functions include:
• identifying the issues to be resolved;
• summarily disposing of some issues;
• deciding on the order in which remaining issues are to be resolved;
• fixing timetables for parties to take particular steps; and
• limiting disclosure and expert evidence.

12.7 Under our recommended reform of the civil case management regime
in Western Australia, the difficult question arises of which court official is
appropriate to conduct pre-trial conferences.  In spite of some concerns
about the resource implications and fears of apparent bias, it is our view that
the trial judge should take the conduct of the status and listing conferences.
However, someone other than the trial judge should conduct the preliminary
assessment at case management conferences of cases’ suitability for ADR
and the appropriate form of ADR (discussed in Chapter 11).  The kinds of
issues to be assessed may not be regarded by the parties as appropriate to
be raised before the trial judge.  In our view registrars would be most
appropriate to conduct case management conferences, unless the parties
consent to the conference being conducted by the supervising judge.

79. A registrar should conduct the case management conference, unless
the parties consent to it being conducted by the supervising judge. In
the usual case, the proposed trial judge should conduct the status
and listing conferences.

Who should manage
cases?

The character of case
management
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12.8 The frequent failure by parties to comply with case management
directions is cited as one of the reasons for opposition to judicial involvement
in case management.  The failure of parties to comply with directions has
resulted in far more conferences being required in practice than the original
three-conference model contemplated in the 1996 reforms. (Refer to Chapter
8).  In our view, it is not appropriate for the case manager to assume the role
of ensuring compliance with case management directions.  If additional court
resources are to be expended on case management this should be at the
instigation of the parties.  A case manager should not repeatedly adjourn
conferences to ensure parties’ compliance with directions.  Instead, as we
recommend at No. 78, entry for trial should not normally be permitted until
all directions are complied with.

12.9 While courts should not be responsible to ensure compliance with
case management directions, the courts do have an obligation to ensure the
proper utilisation of publicly funded court resources.  Cases should be
automatically transferred to an ‘inactive case’ list if no step is taken for six
months, except where authorised by order of the court.  After another six
months, the matter should be struck out administratively for want of
prosecution.

12.10 Whether struck out administratively or judicially for want of
prosecution, it is our view that the leave of the court should be obtained
before the proceedings are re-issued.  Leave should be granted on the same
basis as we have previously recommended should apply to parties seeking to
issue proceedings outside the limitation period.  (See Chapter 10 and this
Commission’s 1997 Report on Limitations and Notice of Actions — No 36, Part
II recommendations at 15-17.)

80. An Inactive Cases List should be established.  Any case in which no
party has taken any steps for a period of six months should be
transferred to the Inactive Cases List.  No step in the proceeding
could be taken while a case is on the Inactive Cases List without
leave of the court.  Legal representatives should be required to notify
their clients and, in particular, advise that no action has been taken
on the case for six months when the matter is entered on the Inactive
Cases List.  An inactive case may be removed from the List only by
order of the court.  After six months on the List a proceeding should
be administratively dismissed for want of prosecution.  A party should
require leave of the court to re-issue proceedings.

Failure to comply with
case management
directions

Inactive cases
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81. Any case dismissed for want of prosecution, whether judicially or
administratively, should require leave of the court to re-issue
proceedings.  Leave to re-issue should be determined on the same
criteria as ought to apply to leave to issue proceedings outside the
limitation period as recommended previously by this Commission in
our 1997 Report, No 36, Part II, and only should be given in the
interests of justice.

12.11 The court should not be responsible for chasing up recalcitrant litigants,
nor should it be required to ensure solicitors comply with their professional
duties to prosecute litigation diligently.  To the extent that professional advisers
rather than clients cause unreasonable delay, it is a matter which can be best
dealt with through professional disciplinary bodies or by civil remedies through
the legal system.  At the very least, the matter of costs should be considered
in accordance with our Recommendations 149 to 151 in relation to ‘wasted
costs’.  To the extent that a party is responsible for delay, the procedures of
the court must enable sufficient sanctions to be attached, primarily in the
form of adverse costs orders or, ultimately, by means of judgment.

12.12 If parties are to benefit from case management the courts must have
a wide range of sanctions available, including indemnity costs (payable
forthwith), the power to strike out a party’s case statement or to enter
judgment summarily.  Given the large number of cases that are eventually
settled (many without taking into account interlocutory costs orders) the
immediate payment of costs awarded for any default is a particularly powerful
sanction which should be more readily utilised.  Moreover, we can see no
reason why the non-defaulting party should have to bear the costs of the
application until the proceedings are resolved. (Refer to Recommendation
146.)

12.13 It is generally our view that uniformity of procedures is desirable, and
it seems many of the ALRC (1999h) proposed reforms of the federal civil
jurisdiction are similar to our recommended reforms of the Western Australian
civil justice system.  However, one area of significant divergence is between
the case management model we recommend and the model endorsed by
the ALRC and currently implemented in the Federal Courts.  Both the
recommended differential case management model we recommend and the
Federal Court ‘Individual Docket System’ accept the benefits of having a
single judge who manages cases from commencement to disposition, although
we recommend that a registrar is more appropriate to conduct an initial
assessment of cases for ADR.

The diligent
prosecution of
litigation

Case management
and sanctions

Uniform procedures
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12.14 The major divergence arises from our view that individually tailored
directions, procedures and listings in many cases is unnecessary and may in
fact increase the overall cost of litigation. In our view, requiring parties to
report to the case manager at fixed milestones for routine and structured
supervision should be sufficient to manage many cases in an efficient,
inexpensive and timely manner. It also reduces one of the disadvantages
identified by the ALRC in its discussion paper, that the individualised system
has led to significant differentiation in practice between various judges.

12.15 Our recommendations concerning case management generally rely
upon a more sparse supervision, subject to party-initiated sanction and
administrative provision for striking-out cases for want of prosecution.  We
recognise, however, that some cases will require more extensive case
management. We differentiate between the extent to which case management
should be used on the criteria of the length and complexity of the case and
allowing for more intensive case management in matters involving self-
represented litigants.  (See Chapter 18.)

12.16 While we therefore depart from our Recommendation 2, that there
should be uniform civil procedures, by advocating a different civil case
management system to that implemented in the Federal Courts, our
recommendations are suitable for both the District and Supreme Courts.  A
similar case management regime also is recommended for use in the Local
Courts. However, reflecting the principle of proportionality between
procedure and the value of Local Court disputes, and as discussed in Chapter
17, it will often be the case that very limited pre-trial procedures will be
appropriate.
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15.1 The correct balance of written and oral submissions in civil
proceedings is relevant as we search for ways to reduce delay and cost in civil
litigation.  The use of written outlines of submissions and even full written
submissions has increased in recent years.  Written submissions can assist in
the identification of the issues between the parties.  However these have the
drawback that the courts may become overburdened with paper without
gaining any appreciable benefit.  If written submissions simply add to, rather
than complement, oral submissions, the only result may be to increase the
cost of litigation.

15.2 In Western Australia, Practice Directions rather than the Rules of
Court largely regulate the use of written submissions.  In the Supreme Court,
Practice Direction No 5 of 1997 provides for the plaintiff to lodge a written
outline of submissions by the fourth working day prior to the day fixed for
hearing.  The defendant must lodge a written outline of submissions by the
second working day prior to the date fixed for hearing.  The outline should
not normally exceed three to five pages in length.  Similarly, in the District
Court, the Consolidated Practice Direction dated 16 December 1996 requires
that in various circumstances each party must lodge a written outline of
submissions not exceeding five pages not less than seven working days before
the date fixed for hearing.

15.3 There have been recent amendments to the Supreme Court Rules
which specifically address the question of oral submissions.  Order 34 rule
5A provides that a judge may at any time by direction limit ‘the time to be
taken in oral submission’.  Thus there is currently scope in trials in the Supreme
and District Courts for limits on oral submissions and a greater emphasis on

Written and oral
submissions

Existing procedures
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written submissions.  However, the imposition of time limits on oral
submissions is not compulsory and is rarely done in practice.

15.4 Oral argument is, in many ways, a dominant feature of our legal
system.  Its benefits should not be underestimated.  The opportunity for a
party to present argument orally contributes greatly to justice being conducted
publicly.  Exchange with the bench and other parties can refine the issues.
The reform of oral submissions therefore should be directed at making
submissions more effective rather than replacing them.  Time limits are one
way of achieving focus in an oral submission — although, given the variety
and complexity of cases, it may not be useful to prescribe fixed time limits
without regard to the nature of the case and the issues involved.

112. For the purposes of trials of civil actions, the court should give
consideration in every case to whether time limits on oral submissions
should be imposed.  If imposed, time limits should be determined
at the listing conference and based on the parties’ estimates.  Time
limits may only be exceeded with the leave of the court at the
hearing.

15.5 At present the limits imposed on the length of written submissions
are often overlooked or ignored.  This can result in written submissions
having the opposite effect to that intended.  It would be useful to consider
the appropriate limits for written submissions at the time of setting limits for
oral argument.

113. For the purposes of trials of civil actions, the court should give
consideration in every case to imposing limits on the length of written
submissions.  If imposed, limits on written submissions should be
determined at the listing conference and based on the parties’
estimates.  In the absence of a particular order, the limit should be
five pages.  Written submissions in excess of that limit or as ordered
may only be filed with leave of the court.

15.6 There are a number of procedures in which the need for oral
argument is minimal.  One such procedure is the application for leave to
appeal which is discussed further in Chapter 32 on appeals.  Interlocutory
proceedings can usually be determined based on the orders sought and the
papers in support of the application.  In most interlocutory matters, the parties

The use of oral
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Interlocutory
proceedings

The use of written
submissions
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should have the option of presenting limited argument in writing, subject to
the judicial officer requiring oral argument.

114. Except for applications for leave to appeal, which are dealt with at
Recommendation 350, in any civil interlocutory proceeding the
parties should file a written outline of submissions stating whether
the party intends to present oral argument. The applicant must file
the outline with the application and the respondent must then reply
within seven days.  The applicant may file any additional submissions
in reply within a further seven days.  Where neither party intends to
present oral argument the application may be determined based
on the papers and written submissions in support without the need
for appearance, subject to any requirement by the judicial officer
that there be oral argument.  (And see Recommendation 366.)

115. The court should retain a discretion to limit oral argument, conduct
interlocutory hearings by telephone conference, or even decline to
take oral submissions when written submissions have been filed.
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Unreasonable and Malicious Litigants

19

161

19.1 This Chapter is concerned with litigants who are considered
unreasonable or malicious.  First, we consider people who litigate in a manner
which may abuse opposing parties and other participants in the justice system
whom we refer to as ‘unreasonable’ litigants.  These litigants may or may not
be legally represented.  They often engage in ‘solicitor shopping’ and excessive
interlocutory and pre-trial manoeuvres.  They may raise spurious claims or
defences, flout time-limits to cause delays, pursue unmeritorious applications,
refuse reasonable settlement offers, fail to pay orders for costs and launch
frivolous appeals.  The conduct of unreasonable litigants impinges on the
effectiveness and efficiency of the justice system and makes the process of
litigation more expensive and protracted for everyone.

19.2 In spite of the courts’ inherent right to control an unreasonable litigant,
there is a reluctance to terminate the right to litigate.  Judges are conscious of
the possibility that a valid claim might be lost due to the inability or failure to
articulate it, particularly where self-represented litigants are involved.  But
there is also a perceived failure by the courts to recognise the emotional and
financial impact of unreasonable litigants on other parties.  Presently there is
no systematic consideration at an early stage of whether a litigant’s claim has
any real merit.  Innocent parties can be dragged through the courts for a
decision made at the end of a long legal road that the claim never had any
legal merit in the first place.  The vindicated party frequently has no practical
opportunity to recoup even court assessed costs, let alone actual out-of-
pocket costs.  And there is no redress for the loss of time and the aggravation
of futile legal proceedings.  Our recommendations to increase the availability
of summary judgment, in Chapters 14 and 17, should assist in bringing
proceedings without reasonable prospect of success to an earlier end.

Unreasonable litigants

Unreasonable litigants
and summary
judgment

…delay, wasteful use of resources,
hardship to litigants and an erosion of
confidence in the administration of
justice.

Simon Smith, ‘Vexatious Litigants
and their Judicial Control’ (1989)

Monash University Law Review 15:50



162

REVIEW OF THE CRIMINAL AND CIVIL JUSTICE SYSTEM

19.3 We also believe that with potentially unreasonable litigants, closer
management of cases by judges, magistrates and registrars should assist in
reducing the opportunities to abuse legal process.  (See Chapters 12 and
17.)  In particular, the involvement of a judge or magistrate empowered to
deal with all interlocutory matters should limit the potential for appeals on
interlocutory matters.  Only registrars’ decisions generally are open to appeal
as of right.

19.4 There are various ways to control or monitor parties commencing
court proceedings.  Order 67 rule 5 of the Supreme Court Rules enables a
registrar to refuse to file proceedings without leave of the court if the
proceedings appear to be an abuse of process or are frivolous or vexatious.
The rule could be amended to clarify existing grounds and add other grounds
for refusal to file without leave.  In place of the archaic language of proceedings
which appear ‘frivolous or vexatious’, the grounds for refusal to file without
leave should be changed to ‘groundless or malicious’.   This would clarify the
purpose of the provision: to limit the potential for litigants to annoy or
embarrass others by instituting an action without sufficient substance or proper
purpose.

19.5 Additional grounds for imposing the requirement to obtain leave
should be:

• unreasonable conduct of an action by the potential litigant; or
• that proceedings by the litigant had been issued ‘frequently’ and without

cause in the past.

These grounds would give the registrar the option to consider the conduct
of the litigant more broadly and not simply consider the proceedings to be
filed.

19.6 An interested party in proceedings also should be able to request
screening of applications made by a litigant who has previously regularly issued
proceedings without cause in the action, for example interlocutory applications.
This could result in all applications being screened by the case manager, in
the absence of the litigant, before being filed.  The case manager of a specific
action also should have power to order that a litigant with a history of issuing
proceedings without cause in the action be required to obtain leave prior to
initiating any fresh application, such as an appeal.

213. The language of the existing grounds for requiring leave to file
under Order 67 rule 65 of the Supreme Court Rules should be
updated to ‘groundless or malicious’ in place of ‘frivolous or
vexatious’.

Unreasonable litigants
and case management

Screening of
proceedings
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214. Order 67 rule 65 of the Supreme Court Rules should be amended
to allow a registrar to require the litigant to obtain leave of the
court before filing proceedings on the additional grounds of:

(1) a history of frequent issue of proceedings without cause by a
potential litigant; or

(2) ‘unreasonable conduct’ by a litigant of a particular action.

215. The case manager should have a discretion to order that
interlocutory applications or applications to appeal in an ongoing
action should not be filed without leave of the case manager on
the grounds that a party has made frequent applications in the
action without cause.

The case manager’s discretion may be exercised either at the request
of a party with an interest in the proceedings or at the initiative of
the case manager.  Leave to file may be made subject to the litigant
first paying costs of the matter.

19.7 The ALRC (1995) concluded that the risk of an adverse costs order
was insufficient to deter unmeritorious claims and defences.  In particular,
stronger measures are required to protect innocent parties from unreasonable
litigants.  Currently, a defendant (respondent) may apply for the plaintiff
(applicant) to pay an amount into the court to cover the probable costs the
defendant would be entitled to recover if the action is unsuccessful.  This
practice is known as ‘security for costs’.  To assist with the identification of
unreasonable litigants in a security for costs application there should be a
discretion to order disclosure on oath by the party wishing to litigate, of prior
litigation, including whether the party has been involved in interlocutory
applications, appeals, judgments, costs orders and whether adverse judgments
were satisfied.  In any event, where the applicant is impecunious, bankrupt or
has a record of failing to meet prior adverse costs orders, the merits of the
case should be dealt with expeditiously.

19.8 In our Consultation Draft on this topic (2.11), we acknowledged
that respondents as much as applicants could abuse the legal process through
making groundless or ‘unreasonable’ defences and behaving unreasonably.
However, rather than extend screening to apply to respondents, we believe
the expanded summary judgment provisions we recommend in Chapters 14
and 17 are sufficient to deal with unreasonable defences and respondents.

19.9 In some cases, although there is no application for security of costs,
one or both parties may be impecunious, bankrupt or may have failed to
meet prior adverse costs orders.  In these circumstances, legal procedures

Security for costs
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can be used tactically.  A better-resourced litigant may run-up interlocutory
costs and impair the other party’s ability to litigate effectively.  A litigant
without resources may cause the opposing party to incur costs that cannot
be recovered.  Presently an order for security for costs can only be made
against the plaintiff.  Whether or not such an order is made should be in the
discretion of the case manager.  The case manager is also best placed to
determine whether to ration, limit or apply proportionality principles to the
procedures allowed in any proceeding and should have a discretion to do so.

216. In an application for security for costs, the case manager should
have a discretion to order any litigant to provide a sworn statement
of disclosure concerning any  previous litigation in any jurisdiction
including whether, and when, any judgments were satisfied.

217. Factors relevant to the exercise of discretion whether to grant any
security for costs application should include:

(1) default in paying any previous judgments or any costs award;

(2) the financial status of the litigant; and

(3) the manner in which the litigant conducts litigation.

218. If a litigant is impecunious, bankrupt or has a record of failing to pay
costs, the merits of the case may be dealt with through expanded
summary judgment procedures, a trial of preliminary issues or a
summary hearing process.

219. If a litigant is impecunious, bankrupt or has a record of failing to pay
costs, the case manager may ration, limit or apply proportionality
principles to the procedures allowed in any matter.

19.10 Vexatious litigants are those to whom the Vexatious Proceedings
Restriction Act 1930 (WA) applies.  They are litigants who habitually, persistently
and without reasonable grounds bring legal proceedings.  As with unreasonable
litigants, vexatious litigants may or may not be legally represented.  Also like
unreasonable litigants, their conduct has repercussions throughout the justice
system.

19.11 Theoretically, the severest sanction available to control abuse of the
legal process is to have a person declared under the Vexatious Proceedings
Restriction Act 1930 (WA).  The process involves the Attorney General,
usually following a complaint from a member of the public, making an
application to the Supreme Court for an order that a person only be permitted
to commence litigation after first having obtained leave of the Supreme Court.

Vexatious litigants

Vexatious Proceedings
Restriction Act 1930
(WA)
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19.12 The current Act has proved largely ineffectual.  Applications are rarely
brought and are almost never successful.  The existing procedure is time
consuming and cumbersome.  Significant problems with the existing legislation
are:

• the narrow test of habitual and persistent issuing of originating proceedings
as constituting a vexatious litigant;

• the failure to consider the issuing of interlocutory and appellate proceedings;
• the failure to consider proceedings before tribunals and quasi-judicial bodies;
• the failure to consider the manner of conduct of proceedings;
• the exclusive power of the Supreme Court to declare a litigant vexatious;
• the difficulty in locating information about previous litigation by a litigant;

and
• the limited categories of parties who can bring an application to have a

litigant declared vexatious.

19.13 We make recommendations to address these problems below.  To
mark the move to a broader and hopefully more effective statutory regime
for preventing abuse of the legal process we also recommend that the
terminology be updated and the Act renamed the Malicious Proceedings
Restriction Act.

220. The Vexatious Proceedings Restriction Act 1930 (WA) should be
amended so that:

(1) The Act is renamed the Malicious Proceedings Restriction Act,
and references to ‘vexatious’ conduct or litigants be amended
to ‘malicious’ conduct or litigants.

(2) The test of a malicious litigant includes issuing process that is
unreasonable and unmeritorious.

(3) The Act includes, as part of the malicious litigant’s behaviour
indicative of or relevant to the conduct of any proceedings,
actions by the litigant or by a third person or representative
acting in concert with the litigant:

i. issuing process or proceedings in tribunals or equivalent
bodies including quasi-judicial bodies;

ii. issuing interlocutory proceedings and appeals;

iii. failing to meet deadlines;

iv. failing to cooperate (including with settlement processes);

v. failing to comply with orders and judgments; and

vi. engaging in possible delaying tactics.

Malicious litigants
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(4) A court granting leave to a declared litigant to institute
proceedings or to continue should have a discretion to make
such leave to issue or proceed conditional.

(5) Available conditions on leave to issue or proceed should
include:
i. security for costs;
ii. representation by counsel; and
iii. a limit to the number of interlocutory proceedings

initiated by a particular party in a claim or regarding a
particular aspect of a claim.

(6) The court’s discretion in making a conditional order for leave
to issue or proceed should include making an order about
particular litigation, a particular aspect of the litigation, a
particular class of litigation, all litigation, or the commencement
of any specified type of legal proceeding.  This may include a
particular person or class of persons forever or for a limited
period.

(7) Any court, of its own motion, at any stage of proceedings
and without the need for an application under the Act (subject
to natural justice being provided to the litigant) should have
the power to make an order declaring the litigant malicious
where it appears to the court there are proper grounds to
make such an order.

(8) Any court, tribunal or quasi-judicial body should be able to
refer a matter to the Attorney General for consideration of
an application being made under the Act where it appears to
the court, tribunal or quasi-judicial body that there are proper
grounds for such an application.

(9) The litigant the subject of an action under the Act may be
ordered to provide, on oath or affirmation, a schedule of all
applications, motions, summonses, writs and appeals which
the litigant has filed in any court or tribunal.  In addition the
litigant may be ordered to provide, on oath or affirmation, a
schedule of all orders relating to such matters and a history
of compliance, including final orders thereof and judgments
and subsequent compliance.

(10) Standing to bring an application to have a litigant declared
malicious should include, along with the Attorney General, a
registrar or equivalent in any court or tribunal covered by
legislation, the DPP, or with the leave of the court any other
interested or aggrieved person.
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The Limits of Examination and
Cross-Examination

21
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21.1 An essential feature of our legal system is the right of a defendant,
whether in criminal or civil proceedings, to challenge the opposing party’s
case.  However, excessive or abusive examination and cross-examination
clearly should be prevented wherever possible.  It increases the time and
expense of litigation without assisting justice to be done in the particular
case.  It also affects each trial participant, other litigants, and the general
interest of the community in having legal proceedings resolved fairly and as
inexpensively and expeditiously as possible.  The key to curbing abuse is to
determine what is excessive and what is appropriate examination and cross-
examination.

21.2 Incompetent or ill-prepared counsel may conduct unduly protracted
examination and cross-examination because they do not know what to ask
and do not know how to get to what is important.  It has been suggested
that the structure of Legal Aid and DPP briefs may contribute to a lack of
preparation by counsel because any ‘getting up’ or preparation charges are
included within the first day’s fee and that provides little incentive to be well-
prepared.  It may be, too, that counsel unduly prolong their examination for
tactical reasons or because they are afraid of leaving any issue uncovered.
Greater judicial intervention appears to us to hold the key to limiting excessive
or abusive questioning of witnesses.

21.3 Some contend that self-represented litigants also are likely to be
excessive in their questioning of witnesses.  They:

• may not appreciate what is considered relevant at law;

When examination
becomes abuse

Confrontation and the opportunity for
cross-examination is of central
significance to the common law
adversarial system of trial.

Gleeson CJ, Gummow, Kirby,
Hayne & Callinan JJ,

Lee v The Queen (1998)
72 ALJR 1484, 1489

Reasons for excessive
examination

Self-represented
litigants
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• may be unaware of evidentiary rules;
• are less constrained by any duty to the court; and
• may use the opportunity to vent frustrations or engage in personal attacks.

These factors may impact on both examination-in-chief (when evidence is
led from a party’s own witness) and cross-examination (when a party questions
witnesses called for the other side).  Justice system procedures are premised
on the assumption that lawyers conduct litigation and courts should remain
impartial and largely passive.  As a result the courts are guarded in the degree
of intervention they exercise over the examination of witnesses, even when
self-represented litigants conduct cases.

21.4 Self-represented litigants cannot and should not be barred from the
court, nor is it possible for any ‘on the spot’ training to sufficiently address
these deficiencies.  Again it seems to us that greater judicial and curial
intervention is required to ensure a fair trial.  In particular, additional processes
may be necessary to ensure a fair trial with just results where litigants do not
have legal representation.  Particular recommendations to assist self-
represented litigants in civil matters are discussed in Chapter 18.

21.5 Later in this Chapter we discuss the constraints on intervention by
judges and court officers.  One matter concerning self-represented litigants,
however, requires particular reform.  Currently, in criminal matters, when
alleged offenders are not legally represented they are entitled to personally
cross-examine witnesses, including victims.  There are a number of professional,
ethical and legal obligations on lawyers to protect witnesses who are being
questioned by them.  There also are evidentiary rules of which lawyers, but
not necessarily a self-represented defendant, would be aware.  For witnesses
who are in fact the victims of crime, the trauma of being cross-examined by
the alleged offender may be significant.  At the same time, however, persons
accused of a crime must be entitled to conduct their defence.

21.6 In our view, the judicial or curial officer managing the case prior to
trial should have a discretion to disallow direct cross-examination of witnesses
by accused persons in appropriate cases.  Existing procedures allowing for
the cross-examination of children in sexual assault matters could be extended
to others, enabling the use of closed-circuit television or screens for the
purposes of cross-examination by the alleged offender.  Where the matter is
being heard before a jury, the judge will need to direct the jury carefully so
the procedure is not seen to reflect adversely on the defendant, but rather as
a standard practice arising out of the absence of legal representation.  The
degree of control exercised by the judge over the content and nature of the
questions would be no different to that exercised in relation to examination
and cross-examination by other parties.

Self-represented
defendants in criminal
proceedings
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225. Case managers should have a discretion to order that witnesses, in
appropriate criminal cases, are not to be subject to direct cross-
examination by the defendant.  In those cases, cross-examination
should take place through the medium of closed-circuit television
or, if that is not available, the use of screens.  Particular consideration
should be given to the nature of the alleged offence and the wishes
of the witness in the exercise of this discretion. Trial judges must
provide careful direction to the jury, where relevant, explaining
that this is a standard procedure which does not reflect upon the
defendant, but rather arises due to the absence of legal
representation.

21.7 The clear delineation of issues prior to trial and the pre-trial exchange
of witness statements should reduce the time required for examination and
cross-examination.  Pre-trial procedures assisting in the early delineation of
issues are dealt with extensively throughout this Report.  Although already
utilised to some degree, if implemented generally the exchange of witness
statements also should reduce trial time in a variety of ways:

• the statement may be ordered to stand in place of examination-in-chief
so that only a small number of questions would be permitted when
necessary to meet new and unanticipated issues or in the interests of
justice generally;

• objections to the admissibility of evidence-in-chief could be dealt with
prior to trial; and

• the exchange of witness statements also could enable better preparation
for cross-examination.

Not only would the efficiency of the trial process be increased but also the
need to bring unanticipated evidence would be reduced.

21.8 The argument against this disclosure is that the preparation of witness
statements increases the costs of litigation.  This argument must be considered
against the reality that proofs of evidence are already routinely prepared.
We believe the pre-trial exchange of witness statements brings advantages
in terms of both fairness and efficiency.  Furthermore, if our recommendations
in relation to pleadings (Chapter 10) are adopted, and in particular,
Recommendation 38, Pre-Trial Memoranda will be filed prior to the status
hearing in the higher courts.  The Memoranda will include either outlines of
non-expert witness evidence or the actual non-expert witness statements, at
the election of the party.  Substantial pre-trial preparatory work will need to
be done with witnesses in civil matters in any event.  (Expert witness statements
are dealt with in Chapter 22.)

Witness statements
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21.9 There are considerations which limit the desirability of exchanging
witness statements in criminal cases. The current practice in the Supreme
and District Courts is for prosecution witness statements to be made available
prior to trial.  A pilot scheme to similar effect is being conducted in the Perth
Courts of Petty Sessions.  We recommend that these practices be formalised
and extended throughout the criminal courts.  (See Chapters 24 and 27.)
However, as we discuss in Chapter 24 on ‘the right to silence’, disclosure of
the defence case in criminal matters remains problematic and prior disclosure
of defence witness statements should be limited.

226. The use and exchange of witness statements in all civil proceedings
should be strongly encouraged.  Subject to Recommendation 192
in relation to Local Court proceedings, witness statements should
be available to the other party no later than seven days before the
listing conference.

21.10 The exchange of witness statements in civil matters prior to trial will
put parties in a position to make informed decisions about whether to call a
witness to give evidence at trial.  However, parties need to be cautious of the
traditional rule of evidence that the unexplained failure by a party to call a
witness or lead evidence may lead to a conclusion that the witness or evidence
would not have assisted the party’s case.  In the case of Jones v Dunkel, (1959)
101 CLR 298, the High Court of Australia extended this rule so that potentially
the failure of the party calling a witness to ask that witness certain questions
in examination-in-chief also could lead to negative inferences being drawn.
However, it is unlikely that negative inferences would be appropriate where
there is alternative evidence on point or where other witnesses have testified
to the same point.

21.11 Given the difficulty in formulating any general principle about when
the rule in Jones v Dunkel could result in parties engaging in excessive
examination, judicial intervention in the particular case would seem the best
means to deal with any potential inefficiencies.  We believe there should be
no change to the rule that the unexplained failure by a party to call a witness
or lead evidence may lead to a conclusion that the witness or evidence
would not have assisted the party’s case, or its extended application to the
questioning of witnesses.

227. There should be no change to the traditional rule that the
unexplained failure by a party to call a witness or lead evidence, or
its extended application to the questioning of witnesses, may lead
to a conclusion that the witness, evidence or questioning would
not have assisted the party’s case.

Exchanging witness
statements and the
‘right to silence’

The rule in
Jones v Dunkel
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21.12 What if neither party is entirely comfortable calling a witness who
may assist the court, particularly where the truthfulness of the witness may
be questionable or the witness’s evidence may be favourable to the party
only in one respect but not in others?  If a party calls a witness, that party
cannot cross-examine the witness on any aspect of his or her evidence unless
the witness is declared ‘hostile’ — in which case the potential benefit of the
evidence is effectively lost.  But if the party does not call the witness, the rule
in Jones v Dunkel might lead to the inference that the witness would not be
helpful to that party’s case.  The dilemma not only affects the parties.  Because
judges and magistrates cannot call witnesses at common law, the court also
may be deprived of relevant evidence.

21.13 We put forward a question in the Consultation Draft ‘Curtailing
Irrelevant or Unduly Protracted Examination and Cross-Examination’ (3.2)
asking whether judges should have an exceptional power to call a witness if
both parties agree, or if one party can show good cause.  The question was
answered vehemently in the negative in many of the submissions received.  It
was said that the suggested reform would fundamentally alter the nature of
the legal system and potentially compromise the neutrality of the judge.  We
accept the concerns raised and on reconsideration believe the problem may
be better addressed by our Recommendation 221 in Chapter 20 on evidence.
If implemented, that recommendation would result in the existing laws relating
to ‘hostile’ witnesses being amended as part of the adoption of an Evidence
Act based on the Commonwealth provisions.  The Evidence Act 1995 (Cth)
makes it easier for parties to have their own witness declared (in effect)
‘hostile’ and to cross-examine the witness on any unfavourable evidence
before the opposing party has the opportunity to do so.

21.14 The preceding discussion has been based on the assumption that
witness statements are available at the request of parties so that informed
decisions can be made about whether to call a witness to give evidence at
trial or not.  However, not all witnesses will cooperate with a party who
seeks a statement from them.  In civil matters, if a witness declines to provide
a witness statement to a party, that party should be allowed to call the
witness and subject that witness to cross-examination.

228. Should a witness decline to provide a witness statement to a party
involved in a civil dispute, that party should be entitled to call the
witness to give evidence at trial and cross-examine him or her, if
required.

Uncooperative
witnesses

Judicial discretion to
call witnesses
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21.15 One rule of practice which applies only to cross-examination but
imposes requirements which may be seen as lengthening rather than reducing
the process is known as the rule in Browne v Dunn, (1893) 6 R 67.  The rule
requires that, if witnesses do not have notice of an opponent’s case, the
nature of that case must be put to them before they are cross-examined.
This allows witnesses an opportunity to respond to any allegations that will
be raised against them.  In more recent times the rule has been clarified: it is
satisfied so long as notice of the disputed aspects of the case has been given
to the witness.

21.16 In our view, the rule is satisfied where a party gives the other party
notice of the case by way of a case statement or witness statements, and so
will not impose additional obligations in the usual civil case.  In particular the
rule does not require any particular proposition be put to an opposing party’s
witness so long as notice was previously given to the party calling that witness.
As such, its modern operation is both fair and efficient.

229. There should be no change to the rule that if a witness does not
have notice of an opponent’s case, the nature of that case must be
put to him or her during cross-examination.  The rule is satisfied so
long as notice of the case has previously been given to the party
calling the witness.

21.17 There are decisions of the Supreme Court of Western Australia
which hold that the rule in Browne v Dunn does not apply to proceedings
before a magistrate.  However, the rule applies in both civil and criminal
proceedings in the superior courts.  There seems no reason why the same
rule should not apply to the treatment of witnesses in both the Local Courts
and Courts of Petty Sessions and it seems that in practice the rule is generally
met in lower court proceedings.  (See, for example, the 1999 decision of the
Supreme Court of Western Australia in Garrett v Nicholson). It is true there is
a greater proportion of self-represented parties in these courts, but that is a
matter to be taken into account by the magistrate when applying the rule on
a case by case basis.

230. The rule that if a witness does not have notice of an opponent’s
case, the nature of that case must be put to the witness before
cross-examination should be applied in both the Court of Petty
Sessions and the Local Court, subject to Recommendation 229.
The consequences of a failure to follow the rule should be tailored
to meet the individual circumstances of the case, including whether
a party is legally represented or not.

Cross-examination
and the rule in Browne
v Dunn

The lower courts and
the rule of Browne v
Dunn
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21.18 We have commented in relation to a number of issues that we
believe judicial intervention and discretion are the best way to curtail excessive
or abusive examination and cross-examination.  Traditionally, however, judges
have been reluctant to intervene in the examination and cross-examination
of witnesses because of legal principles relating to the adversarial nature of
legal proceedings and concepts of judicial independence.  Both result in the
notion that a fair trial is one in which the parties, rather than judges, conduct
the litigation.  In jury trials there is the additional concern that judges should
not be seen to be encroaching upon the role of the jury as the arbiter of fact.

21.19 These considerations quite properly limit the extent of judicial
intervention in the examination of witnesses.  However, in more recent times
there has been a move to greater involvement by the judiciary.  This has
been part of a paradigm shift away from considering only the parties in a
particular case towards  recognising the needs and rights of all litigants as well
as the community served by the courts. This shift is one factor behind case
management regimes now entrenched in this State and elsewhere in Australia.
(See Chapter 12.)

21.20 Do Western Australian judges and magistrates have sufficient power
to intervene in examination and cross-examination where appropriate?  All
legal proceedings in Western Australia which are bound by the rules of
evidence are subject to the Evidence Act 1906 (WA).  Section 25 of the Act
provides for intervention to limit cross-examination:

• to relevant matters;
• to matters that are not indecent or scandalous even if these have some

bearing but are not directly at issue; or
• so as to exclude matters which are needlessly offensive.

Section 26 provides a judicial discretion to prohibit questions which are
indecent or scandalous, or intended to insult or annoy in certain circumstances.
There is also a special regime for the protection of witnesses in sexual offence
cases.

21.21 Given our Recommendation 221 to draft a new Western Australian
Evidence Act based on the Commonwealth provisions, it is important also to
consider the relevant provisions of the Evidence Act 1995 (Cth).  Section 37
allows leading questions in examination-in-chief in some circumstances while
section 38 provides a discretion to the trial judge or magistrate to disallow
leading questions in appropriate circumstances.  This is particularly useful
where there are vulnerable witnesses.  Other provisions also limit the form
or content of cross-examination.  Section 41, which is similar to the existing
section 26 of the Western Australian Act, allows for the exclusion of misleading,
unduly annoying, harassing, intimidating, offensive, oppressive or repetitive

Judicial power to
intervene in
examination and
cross-examination

[We] must recognise that the Courts
are institutions which belong to the
people and that judges exercise their
powers for the people.

Sir Anthony Mason,
Chief Justice, High Court

(1993) 3 JJA 156, 166

Under the Evidence Act
1906 (WA)

Under the
Commonwealth
Evidence Act 1995
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cross-examination.  There also are provisions allowing the limitation of cross-
examination as to a witness’s credibility.  The Commonwealth Evidence Act
1995 goes further than the existing Western Australian Act by providing the
court with a discretion to exclude evidence for reasons including the inefficient
use of time.

21.22 The existing Western Australian Rules of the Supreme Court make
specific provision for judicial control over the time spent in trial in relation to
a number of matters, including the examination and cross-examination of
witnesses.  In deciding these limits, Order 34 rule 5A requires a judge to
consider a number of factors, including:

• reasonableness;
• fairness;
• the degree of complexity of the case;
• the number of witnesses;
• the state of the Court lists; and
• the importance of the issues and case as a whole.

The rule applies to both the Supreme and District Courts.  It provides clear
power for judicial intervention — although the consideration of ‘the state of
the Court lists’ could be amended to make clear that it is the interests of
other litigants and the community as a whole which are important.
Determination of what constitutes unduly prolix examination and cross-
examination also should be assessed in terms of proportionality.

231. Order 34 rule 5A of the Rules of the Supreme Court should be
retained, but the reference in Order 34 rule 5A(2)g to ‘the state of
the Court lists’ should be deleted.

232. Order 34 rule 5A (2)g of the Rules of the Supreme Court should be
amended to read ‘the interest of other litigants, and the community,
in proceedings being resolved expeditiously and without undue
expense and delay’.

233. Order 34 rule 5A of the Rules of the Supreme Court should be
amended to include consideration of what constitutes unduly prolix
examination and cross-examination in the context of whether the
cost and time involved are proportional to the significance of the
case and necessary to its just disposition.

234. The court should be encouraged to use Order 34 rule 5A of the
Rules of the Supreme Court in appropriate cases.

Under the Supreme
Court Rules
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21.23 There are very limited references in the Local Courts Act to the conduct
of a trial and no specific provisions dealing with judicial intervention in the
examination and cross-examination of witnesses.  The Local Court Rules are
similarly limited.  The only specific reference to control of examination,
disallowing vexatious and irrelevant questions in cross-examination, is unlikely
to add anything to the provisions in the existing Western Australian Evidence
Act 1906.  Although the Supreme Court Rules arguably apply to the Local
Courts, as a result of section 35 of the Local Courts Act, the issue is sufficiently
important for the Act to be amended so that magistrates’ powers are expressly
set out.

235. The Local Court Rules should be amended by adding a rule based
on Order 34 rule 5A of the Rules of the Supreme Court, with any
appropriate modifications.

21.24 The Justices Act applies in relation to proceedings in the Court of
Petty Sessions.  It contains a number of provisions which relate to the taking
of evidence, but only one deals with judicial intervention in examination and
cross-examination.  Section 141 of the Justices Act provides that the practice
of examination and cross-examination of witnesses should be in accordance
with Supreme Court practice.  It would be preferable if there was a clear
power to intervene, and the grounds for intervention were clearly stated.  In
making this recommendation we are conscious of the care which needs to
be exercised by judicial officers before intervening to control examination
and cross-examination in criminal proceedings.

236. The Justices Act should be amended to provide for a limited power
of judicial intervention to control excessive examination and cross-
examination, in appropriate circumstances which are clearly stated
and subject to the interests of justice and the right of a defendant
to a fair trial in criminal matters.

21.25 Both the actuality and appearance of impartiality are central to the
administration of justice.  These concepts impact on the degree to which it is
proper for a judge or magistrate to intervene in proceedings.  There are clear
governing principles and guidance from the cases, such as ReKeely; Ex parte
Ansett Transport Industries (Operations) Pty Ltd (1990) 64 ALJR 495 and Jones
v National Coal Board [1957] 2 QB 55.  Re Mr Justice Kealy and Anor provides
helpful comments on the restraints and standards to be adopted by trial
judges to prevent the apprehension of bias; Jones v National Coal Board

In the Local Court

In the Court of Petty
Sessions

Limits to intervention
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establishes that it is the degree of judicial intervention, rather than the
intervention itself, which causes concern.  In our view, these cases do not
prevent appropriate intervention by the court in the examination and cross-
examination of witnesses.

237. There should be no change to the basic principle that it is the
degree of judicial intervention, rather than the intervention itself,
which causes concern, and no change to the rules relating to
reasonable apprehension of bias as they relate to judicial intervention
to control excessive examination and cross-examination.

21.26 There are additional concerns about intervention in the context of
criminal proceedings.  The distinction between the role of the judge and jury
is one significant factor.  Undue intervention by a judge has the potential to
sway a jury.  In this context it is important to distinguish between judicial
intervention to ask questions of witnesses, which may risk encroaching on
the jury’s function, and judicial intervention to halt excessive questioning by
counsel.

21.27 Provided judicial intervention is handled with care and subject always
to the principle of preserving the right to a fair trial, no additional rule should
be required to stop intervention by a judge or magistrate to control
examination and cross-examination of witnesses.

21.28 In jury trials there is presently no formal provision for questioning of
witnesses by jurors, or for raising of issues by jurors until all the evidence is
taken.  By then it is too late for the jurors’ concerns to be addressed by calling
evidence.  This may lead to speculation by jurors and disenchantment with
the process.  When coronial inquests were conducted with juries the practice
was different.  We understand the coronial jurors’ ability to ask questions
and indicate matters they wanted addressed worked well and sometimes
assisted parties to limit issues and evidence.

21.29 In criminal trials before a jury, however, there are obvious concerns
about such a process.  For example, jury questions reflecting prejudice could
lead a defendant to question whether he or she was receiving a fair trial.
Submissions on the suggestion that juries be entitled to question witnesses
were invariably negative and we accept these views.

The role of the jury
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Criminal System — Overview
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197

23.1 Public dissatisfaction with the criminal justice system in this State
often focuses on sentencing issues, although these are not within the scope
of this Report.  Other concerns relating to the treatment of the defendant,
witnesses and, in particular, victims of crime, clearly fall within our reference.
Issues relating to evidence and the treatment of witnesses generally are
discussed in Section V.  In this Section we examine issues of criminal pre-trial
and trial process, and particular issues of evidence in criminal proceedings.

23.2 We see two approaches to addressing the problems associated with
the existing criminal justice system.  One is to reform the system so that
some criminal matters bypass complicated and lengthy court processes without
sacrificing openness and accountability to the public.  This can be achieved by
keeping cases out of court and entering into formally regulated pre-trial
negotiations or diversionary schemes.  An alternative approach is to reform
the existing criminal justice system by making court processes less complicated,
technical and drawn out — an adequate alternative to deal with those matters
which demand the full and rigorous scrutiny of the law.  Before dealing with
our specific recommendations, however, we provide a brief overview of the
background and previous reforms of the criminal justice system.

23.3 Currently the State serves as prosecutor in nearly all criminal matters.
The victim’s role in the criminal justice system is as a witness only.  This is a
radical departure from the pre-Norman British origins of our criminal justice
system.  In those times the major focus of criminal resolution was on:

• the victim of the crime; and
• the community’s involvement in ensuring that the defendant made

restitution to the victim for the wrong done.

The problem

Victims in criminal
matters
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Since then, the notion of the ‘king’s peace’ has been asserted, and it is the
Crown (or State) which is nominally the primary ‘victim’ of any criminal
wrongdoing.  Although there is some provision for criminal prosecutions to
be conducted by private individuals, it is usually the State which prosecutes
crime because of what is seen as the ‘public interest’ in the prosecution and
punishment of crime. (See Chapter 7.)  This also explains why criminal
proceedings now are referred to as ‘R’ or ‘The Queen’ versus (the name of the
defendant), although this tradition may well change in the near future.  ‘R’
stands for ‘Regina’ meaning ‘queen’, in Latin.

23.4 Another consequence of this shift to the State as prosecutor has
been the movement away from restitution to the victim and towards fines
payable to the State, consistent with the notion of a debt owed to society
rather than the individual victim.  In recent years the creation of Criminal
Injuries Compensation entitlements and the use of victim impact statements
have gone some way to re-establishing the rights of, and recognising, the
individual victims of crime.

23.5 The role of the defendant in the criminal pre-trial and trial process
also has undergone significant change.  In early 17th century England, defendants
were subject to the now legendary compulsory interrogations of the Star
Chamber and High Commission.  Both the Chamber and Commission were
abolished by the middle of that century and the privilege against self-
incrimination developed as a result of these legal and constitutional struggles.
The privilege against self-incrimination appears to have been the basis of the
defendant’s right to silence both before and during trial.

23.6 By the end of the 17th century, however, the general prohibition
against persons with an interest in the outcome of proceedings giving evidence
was extended to exclude the defendant from giving evidence at trial.  It was
not until 1898 in the United Kingdom and 1906 in Western Australia that
defendants became competent witnesses at their own trial, that is, were
allowed to give sworn evidence in their own defence.  Effectively, for two
centuries, the silence of the defendant at trial was obligatory — although in
felony trials, where the defendant also was not allowed legal representation,
the defendant could give unsworn answers to damaging evidence and conduct
the defence.  Felony offences including murder and armed robbery, were the
most serious and the disqualification of the defendant as witness and denial
of legal representation severely restricted the defendant’s opportunity to put
his or her version of events to the court.  These restrictions became the
foundations of the pre-trial right to silence and the extremely cautious
approach taken by the courts to receiving confessions. The prohibition against
legal representation was abolished in the United Kingdom in 1836.

23.7 At trial, the defendant now may give evidence in his or her own
defence and may be legally represented.  Given that so much of the historical

The defendant in
criminal matters
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basis for the ‘right to silence’ no longer applies, it is important to investigate
whether it still serves legitimate functions in the criminal justice system.  We
do so at Chapter 24.

23.8 Until the 19th century, criminal matters usually were disposed of by
way of trial.  It is a relatively recent innovation for a defendant to be able to
enter a plea of guilty. As discussed in Chapter 7, guilty pleas still are not
allowed in many inquisitorial systems.  In Western Australia the majority of
criminal charges are resolved by way of guilty plea.

23.9 Not only were most criminal matters disposed of by trial, at one
time it was trial by jury that was the standard form of trial in common law
jurisdictions.  Today, however, jury trials in Western Australia only determine
a minority of criminal charges.  Most charges are dealt with in the Courts of
Petty Sessions where even those relatively few matters that are not resolved
by a guilty plea will go to trial without a jury.  One thesis is that the trial, and
in particular jury trial, has become less significant as a safeguard of a defendant’s
rights in the adversarial system with the emergence of other pre-trial
procedures designed to perform that function.  It is important, however, that
the increasing emphasis on pre-trial procedures does not exclude
accountability from the criminal process.  We address this issue in Chapter
25.

23.10 Any overview of the background and previous reforms of the criminal
justice system will expose a history of piecemeal reform and its consequences.
This is evident in one of the most significant pieces of legislation governing
criminal process in this State.  The Justices Act regulates much of the process
and procedure of the Courts of Petty Sessions.  As stated, the Courts of
Petty Sessions determine the majority of criminal charges processed in
Western Australia.

23.11 The Justices Act of 1902 was the consolidation of a number of Acts
which originally had been enacted in Western Australia in 1850.  These earlier
Acts, in turn, were based on three English statutes of 1848, collectively known
as Jervis’s Acts.  The reforms implemented through Jervis’s Acts were based on
the burgeoning criminal business of justices of the peace in 19th century England.
The increased volume of criminal work arose from the statutory extensions
of summary jurisdiction, an increased population and the enforcement of law
by the ‘new police’ — the organised police forces which originated in
metropolitan London in the early 19th century.

23.12 The Justices Act has been subject to numerous changes over the
years, including the shift from lay justices of the peace towards legally trained
magistrates.  However, many of the provisions of the Act which operate in
Western Australia today are in exactly the same terms as the provisions

Guilty pleas

Trials in criminal
matters

The Court of Petty
Sessions
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which applied in England in 1848.  Fifteen years ago this Commission (1984)
recommended a thorough review of the Justices Act.  This is now being
undertaken as part of the development of the Magistrates Courts, which will
combine the existing criminal jurisdiction of the Courts of Petty Sessions and
civil jurisdiction of the Local Courts.  (Refer to Chapter 2.)

23.13 There have been substantial reforms of some fundamental aspects
of the criminal justice system.  However, as indicated in Chapter 4, the system
as a whole is somewhat piecemeal and, consequently, reform also has been
piecemeal.  In this Report we have endeavoured to review the whole criminal
justice system in Western Australia from a procedural perspective and have
made recommendations intended to create a consistent and coherent system.

A history of piecemeal
reform
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32.1 The right to appeal to a higher court from an adverse decision is an
established feature of our justice system.  The right of appeal applies to court
decisions, in both civil and criminal matters, and the determinations of various
boards and tribunals.  Appeals generate a major workload for courts at all
levels and can significantly extend the time and cost of obtaining a final
resolution to a case.   Restriction of the right of appeal may simplify litigation
and reduce costs, but any reform also must be consistent with the maintenance
of a fair and equitable judicial system.

32.2 In the existing civil and criminal court system of Western Australia
appeals are generally to the next highest court.  Criminal appeals from the
Court of Petty Sessions are the exception.  These appeals omit the District
Court and, under the provisions of the Justices Act, go to a single judge of the
Supreme Court and then to the Full Court. Although these are appeals of
criminal matters from the Court of Petty Sessions, they fall within the civil
jurisdiction of the Supreme Court and are not heard by the Court of Criminal
Appeal.  The Full Court of the Supreme Court only sits as the Court of
Criminal Appeal for appeals from decisions of District and Supreme Court
judges and/or juries under the provisions of the Criminal Code.

32.3 There is no common law right of appeal.  The jurisdiction to hear
appeals is conferred on courts by legislation.  The fact that many Acts confer
various appeal rights has resulted in a complex system of appeals.  For some
decisions there is no right of appeal.  For those decisions with a right of
appeal, there are several kinds of appeal.  Sometimes the appeal court considers
only whether the judgment appealed from was correct when given, and no
new evidence or changes in the law are considered.  These are known as
appeals in stricto sensu, in the strict sense.  Sometimes the appeal court hears

The system of appeals

Appeals serve ... the private purpose,
which is to do justice in particular cases
by correcting wrong decisions, and the
public purpose, which is to ensure public
confidence in the administration of
justice by making such corrections and
to clarify and develop the law and set
precedents.

Lord Woolf, Access to Justice
(1996) 153, para 2

The right of appeal
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HIGH COURT

Full Court

Judge

SUPREME  COURT

Judge or Master

Registrar of
Supreme Court

DISTRICT  COURT

LOCAL COURT

Judge

Grant of special  leave to appeal

Registrar of
District Court

Full Court

Figure 1:  The Civil Courts

the matter afresh.  These are known as appeals de novo or anew.  Appeals
also may allow for changes in the law or new evidence, but in other respects
the transcript of evidence from the original trial is relied upon.  These are
known as appeals by way of rehearing.  At times, legislation does not clearly
stipulate which kind of appeal right is being conferred.

32.4 There can be restrictions imposed on the right of appeal.  When a
person has an unqualified right to have a decision reviewed this is an ‘appeal
as of right’.   In many cases, however, ‘leave’ or permission of the court must
be obtained before the appeal can be heard.  Sometimes only certain aspects

Restrictions on the
right of appeal
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Figure 2:  The Criminal Courts

of a decision can be appealed, for example, questions of law but not findings
of fact.

32.5 Because there is no common law right of appeal, the relevant
legislation under which a decision is made determines:

• whether the decision is appealable;
• what kind of appeal is allowed;
• whether leave is required; and
• what matters can be appealed.

As a result, the overall appeals system has developed over many years in a
fragmented fashion.  The system is filled with inconsistencies and highly technical
distinctions which cannot be easily reformed.

HIGH COURT

Full Court

Judge

SUPREME  COURT

Registrar of
Supreme Court

DISTRICT  COURT

COURT OF PETTY SESSIONS

Judge

Grant of special  leave to appeal

Registrar of
District Court

Full Court/Court of
Criminal Appeal

Judge
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345. The statute conferring a right of appeal in all cases should clearly
specify the nature of the appeal, any limitations on the appeal, and
the procedure to be followed on the appeal. (But see Chapter 33.)

32.6 Section 20 of the Supreme Court Act confers jurisdiction upon the
Supreme Court over appeals from the lower civil and criminal courts of
Western Australia.   That jurisdiction is expressed, awkwardly, in terms of the
jurisdiction held by the court ‘immediately before commencement of this
Act’.  This is similar to the general jurisdiction of the Supreme Court in
section 16.  However, the general jurisdiction of the court needs to preserve
all inherent jurisdiction and so is appropriately expressed in historical terms.
(See Chapter 3.)  The same does not apply to the appellate jurisdiction
because jurisdiction over appeals is purely statutory.  We believe the appellate
jurisdiction of the Supreme Court should be more precisely expressed.

346. Section 20 of the Supreme Court Act should be amended to delete
any references to the appellate jurisdiction existing before the
Supreme Court was established.

32.7 All causes or matters in the Supreme Court are heard and determined
by either a single judge or what is referred to as the ‘Full Court’ — any two
or more judges.  Unless the Supreme Court Act, Rules or other statute give
jurisdiction to the Full Court, all causes or matters, including criminal and civil
appeals, are heard and determined by a single judge.  Also, unless excluded
by statute, there is a further appeal from the decision of the single judge to
the Full Court.  Whether a particular Act makes the appeal to a single judge
final seems to be a matter of chance.  Under the Justices Act leave is required
for any further appeal from the appellate jurisdiction of a single judge.  In our
view the requirement of leave to appeal should apply to any further appeal
from a single judge of the Supreme Court.

347. Appeals from the appellate jurisdiction of a single judge of the
Supreme Court to the Full Court in civil and criminal matters should
be limited by a requirement of leave to appeal.

32.8 In relation to many appeals the Supreme Court Act confers specific
jurisdiction on the Full Court rather than a single judge.  Section 58(1) provides
that the Full Court may hear and determine, amongst other things:

• applications for a new trial or rehearing of any cause or matter tried by a
judge or judge and jury;

Supreme Court
jurisdiction:  civil and
criminal

A single judge of the
Supreme Court

The Full Court of the
Supreme Court/Court
of Criminal Appeal
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• appeals from a judge or master, in court or chambers; and
• appeals to the Court of Criminal Appeal under Chapter LXIX of the

Criminal Code.

In limited circumstances, the High Court of Australia may hear appeals from
the Supreme Court sitting as a Full Court or as the Court of Criminal Appeal.

32.9 In practice the Full Court of the Supreme Court nearly always consists
of three judges.  One important exception, however, relates to interlocutory
appeals, that is, appeals concerning matters which do not finally conclude a
case.  In interlocutory appeals it is usual for only two judges to constitute the
Full Court.  When sitting as the Court of Criminal Appeal, the court must
consist of an uneven number of judges. The Supreme Court Act does not
prohibit the judge appealed against from sitting on the appeal.  Section 687(6)
of the Criminal Code expressly excludes objection to the same judge taking
part in the appeal against his or her own decision.  However, in modern
practice he or she never does so.  We believe the legislation should be
amended to reflect the current practice.

348. Relevant legislation should be amended so that the composition of
any court of appeal does not include the judge whose decision is
under review.

32.10 The powers of any judge who is a member of the Full Court are
limited whether with reference to civil appeals or to criminal appeals under
the Justices Act.  In an appeal pending before the Full Court, a judge can give
incidental directions and may, during court vacation, make any interim order
to prevent prejudice to the claims of the parties pending the hearing of
appeal.  Following the decision and publication of reasons, a Full Court judge
may deal with matters relating to costs of the appeal.  The position in relation
to appeals under the Criminal Code is clearer, with section 702 granting a
single judge of the Supreme Court specific powers of the Court of Criminal
Appeal.   While the section does not allow a single judge to deal with costs
issues, this would not be required if our recommendations in relation to
criminal costs are adopted.  (See Chapter 31.)  One member of a civil or
criminal appeal court currently has no power to deal with issues such as the
form of orders.

349. The powers of a member of the Full Court of the Supreme Court
or of the Court of Criminal Appeal should be specified with regard
to the form of orders and incidental matters following the
determination of any civil or criminal appeal.

The powers of one
member of an appeal
court
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32.11As a result of an examination of the civil Court of Appeal in the
United Kingdom, the Bowman Report (1997) proposed that applications
for leave to appeal be considered ‘on the papers’, that is, on the basis of
documents filed with the court and without oral argument by the parties.
We recommend significant reductions in the requirement to apply for leave
to appeal in criminal matters, at No. 367.  However, there seems no reason
why the option to have the application considered ‘on the papers’ should
not be extended to leave applications in civil matters and appropriate criminal
cases where the leave requirement is retained (for example, on a further
appeal from an appeal to a single judge under the Justices Act).

350. Applications for leave to appeal in civil and criminal matters should
be dealt with, if possible, without oral argument.  After consideration
of an application for leave to appeal, the court would have the
option to:

(1) allow the application for leave to appeal without oral argument;

(2) hear argument on the application for leave to appeal;

(3) increase the number on the bench to hear the application for
leave and hear argument at the same time as the appeal; or

(4) refuse the application.

351. An application for leave to appeal should either be accompanied
by a written submission or the submission should be filed very
soon after the filing of the application.

32.12 The preparation of an appeal book, which generally must contain all
relevant documents from the original hearing, can be one of the major
expenses associated with civil and criminal appeals.  Multiple copies of appeal
books must be produced, filed and served.  In appeals against conviction or
sentence under the Criminal Code, however, a judge of the Supreme Court
settles the contents of the appeal book with the parties prior to listing the
matter.  Practice directions allow the omission of agreed materials and the
contents of these appeal books are relatively standard and not lengthy.  This
has meant that, apart from delays caused by litigants who have no legal
representation, these appeals can be listed for hearing relatively quickly.

32.13 While there appears to be an effective process for settling the
contents of appeal books for appeals against conviction or sentence under
the Criminal Code the same is not true of Justices Act or civil appeals.
Responsibility for preparation of those appeal books lies with the parties,
primarily the appellant.  Supreme Court Practice Direction 6 of 1997 requires
practitioners to give personal consideration to:

Applications to appeal
‘on the papers’

Appeal books
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• questions of relevance of materials;
• legibility of documents;
• duration of appeals; and
• suitability for mediation.

The Direction also requires practitioners, whether they act for the appellant
or the respondent (the party against whom an appeal is lodged), to provide
a detailed certificate of correctness.  It seems, however, that there is still
much included in appeal books which, in most cases, is never referred to in
the course of appellate proceedings and which therefore creates needless
expense and delay.  As a result an appellant who is eventually successful may
nonetheless be refused costs of preparation of irrelevant material in the
appeal book.  We have recommended that the Supreme Court have power
to order parties to enter into ADR to limit or define the issues on appeal.
(See Recommendation 75.)   We believe that before resorting to ADR, it
would be useful to encourage parties to any complex appeal to confer with
a view to agreeing the facts and identifying the issues for determination on
appeal.

352. Except for appeals against sentence or conviction under the Criminal
Code where a satisfactory process is already in place, parties to
complex appeals should:

(1) be encouraged to confer with a view to agreeing a summary
of the facts and proceedings from the court/tribunal/board
below and agree to identify the issues for determination on
the appeal.  Consolidated outlines of facts should be agreed
before a hearing date is set; and

(2) prepare appeal books containing only the agreed facts and
issues and information relevant to matters in dispute on appeal
together with other standard information as may be required
by the appellate court.

32.14 A means of reducing the expense associated with the production of
appeal books would be to utilise advances in information technology.   The
Supreme Court of Western Australia has a pilot project for electronic appeals.
It was initiated under the Electronic Appeals Project endorsed by the Council
of Chief Justices of Australia and New Zealand in 1996. The pilot is very
successful and already has saved an enormous amount of work and paper in
the preparation of appeal books for some of the longest-running appeals in
the State.  The Supreme Court is now expanding its capacity to operate in
this way.

Information
technology
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353. All civil and criminal appellate courts should expand the use of
advances in information technology to develop electronic appeals
procedures.

32.15 Currently, appeals are determined after oral argument before the
courts.  Parties are required to file outlines of submissions and lists of authorities.
Unless a direction has been made under Order 65B of the Supreme Court
Rules parties do not ordinarily file full written submissions.  The Supreme
Court introduced Order 65B as part of the 1996 reform of procedure.  (See
Chapter 8.)  It provides an ‘Appeals Registrar’ with powers to case manage
appeals in addition to the powers of the Full Court or a single judge to give
directions in particular cases. The appeals registrar may, under Order 65B,
direct the parties to attend a mediation conference for the purposes of
identifying, resolving and narrowing issues on appeal.  We discuss the mediation
of civil appeals in Chapter 10.

32.16 The appeals registrar also may direct parties to file written submissions
and give directions limiting the time to be taken to present a case at hearing.
Issues which the appeals registrar may consider when setting time limits under
Order 65B rule 3 (3)b include the:
• complexity or simplicity of the appeal;
• state of court lists;
• time expected to be taken for the appeal; and
• importance of the issues and the case as a whole.

32.17 Consideration of the ‘state of the court lists’ currently also is included
in Order 34 rule 5A of the Rules of the Supreme Court providing for judicial
control over the time spent in trial in relation to a number of matters, including
the examination and cross-examination of witnesses.  In Chapter 21 we
recommend that this factor be amended to make clear that it is the interests
of other litigants and the community as a whole which are important.  The
same amendment should be made to Order 65B rule 3.

32.18  In Chapter 15 we recommend increased use of written submissions
in civil matters.  At the very least, judges of any appeal court should have the
power to impose time limits on oral argument and to require written
submissions.  Currently the appeals registrar exercises powers under Order
65B in relation to some but not all criminal appeals.  In our view there is no
reason why these powers should not be exercised in relation to all civil and
criminal appeals.

354. Order 65B rule 3 of the Rules of the Supreme Court should be
retained, but the reference in Order 65B rule 3(b) to ‘the state of
the Court lists’ should be deleted.

Written briefs and
limiting oral argument
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355. Order 65B rule 3 (3)b of the Rules of the Supreme Court should
be amended to read ‘the interest of other litigants, and the
community, in proceedings being resolved expeditiously and without
undue expense and delay’.

356. The power to direct the filing of written submissions and to limit
the time for presenting an appeal should be exercised by judges of
appellate courts with reference to the criteria specified in the
amended Supreme Court Rules Order 65B rule 3 (3)b, including the
complexity of the appeal and the importance of the issues involved
in the case.  These determinations should be made before the
parties file a consolidated outline of the appeal case.

357. All appellate courts should make greater use of written submissions.

358. All appellate courts should limit oral argument or dispense with
oral argument altogether in appropriate cases.

32.19 Litigants who are not legally represented will be further disadvantaged
by proposals placing greater obligations on the parties in advance of the
hearing to prepare appeal books, including written submissions and additional
detailed material, such as summaries of evidence and issues.  In many cases
self-represented parties will be less able or completely unable to comply.
Legally represented applicants may, in effect, obtain priority in listing due to
being able to comply with the time limits.

32.20 Chapter 18 deals with issues raised by self-represented litigants in
the civil justice system and makes a number of specific recommendations
about appeals.  It is generally accepted, however, that there is a greater delay
in getting the cases of self-represented persons ready for hearing whether in
civil or criminal matters.  Chief Justice Malcolm in his Closing of the 1997
Legal Year Address stated that the proportion of self-represented persons
before the Court of Criminal Appeal had increased in that year to more than
one in three.  A scheme established by the Chief Justice to provide free legal
assistance to appellants in criminal cases who would otherwise be self-
represented has just commenced.  The recommendations made in Chapter
18 relating to civil appeals also should apply to self-represented litigants in
criminal appeals.

359. Resources should be made available to assist self-represented
persons in the conduct of both criminal and civil appeals when they
cannot obtain legal aid or afford legal representation.  In particular
Recommendations 200 and 201 should be extended to apply to
self-represented litigants in criminal matters.

Appeals and self-
represented litigants
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32.21 In Western Australia the Full Court normally convenes in order to
deliver judgment and hand down its reasons.  Although one member of the
appeal court has only limited powers as discussed in paragraph 32.10, not all
the members of the court who heard the appeal need to convene to hand
down the judgment.  The New South Wales Supreme Court allows decisions
to be handed down by any one or more members of the court.  The High
Court delivers judgment in open court, not necessarily in the State where
the appeal was heard and without a requirement that the parties be present.

32.22 Where all issues have been dealt with at the appeal, there is no need
for the Full Court to reconvene to hand down the judgment and reasons.  In
cases where further submissions need to be made regarding the form of
orders or incidental matters, these may be sufficiently dealt with by the
appointment of one member of the Full Court.  (See Recommendation 349.)
The Full Court should reconvene only where there are more substantive
disputes over the form of orders and incidental matters.  This process could
be assisted by greater use being made of the existing facility to publish reasons
for decision to the lawyers for the parties before the reasons for decision are
formally delivered.  Parties would be able to advise the court if there will be
a need for the court to reconvene and identify the matters in contention.

32.23 The court should have a discretion to deliver its decision and reasons
by making these available to the parties at the court registry from a specified
time.  The discretion should be subject to direct notice being given to the
parties and to public notification of the availability of the decision and reasons
through announcements posted in the court building and published in the
newspapers.  Similar procedural changes should apply to the Full Court when
sitting as the Court of Criminal Appeal.

360. The Full Court of the Supreme Court and Court of Criminal Appeal
should be encouraged to make greater use of the existing practice
direction enabling limited publication of the reasons for decision
the day before formal delivery of judgment.

361. Where all issues have been dealt with the Full Court of the Supreme
Court and the Court of Criminal Appeal need not convene to
deliver judgment and hand down reasons.  The court should have
a discretion to make these available to the parties at the court
registry from a specified time.  The discretion should be subject to
direct notice being given to the parties and to public notification
of the availabil ity of the decision and reasons through
announcements posted in the court building and published in the
newspapers.

Delivering judgments
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32.24Not only is there no existing procedure in Western Australia to
streamline the delivery of judgments; there is no provision for the court to
give a short form of reasons where there is no general principle raised by the
appeal.  It may be appropriate in certain classes of case for only an abbreviated
form of reasons to be adopted, for example, where the court is unanimously
confirming the judgment of the court below in a case raising no significant
issue of principle.

362. The Supreme Court, including the Court of Criminal Appeal, should
use a short form of judgment for appeal cases raising no significant
issue of principle.

32.25 Civil appeals to the Full Court of the Supreme Court from the final
judgments or orders of judges and masters sitting in court are generally
governed by Order 63 of the Supreme Court Rules.  In most cases there is an
appeal as of right against a final judgment or order of a judge or master.  The
appeal to the Full Court is by way of re-hearing, applying the law as it is at the
time of the appeal and not at the time of the original trial.  New evidence is
allowed only in special circumstances, and the appeal proceeds on the transcript
from the trial.

32.26 An expansion of the requirement to obtain leave to appeal in civil
appeals received considerable support in the United Kingdom.  The 1997
Bowman Report stated that under the expanded leave requirements in the
United Kingdom just over two thirds of potential appeals were eliminated at
the leave stage.  The success rate of appeals where leave was granted was
twice that of where there was appeal as of right.  If similar results can be
achieved when applied more generally there is the potential for a significant
reduction in the time and costs associated with appeals.

32.27 One of Lord Woolf’s (1996) touchstones for the review of civil
procedure in the United Kingdom was proportionality.  If proportionality is
maintained between the process and the subject of the litigation, it may be
necessary to consider imposing leave requirements by reference to amount
(the monetary value of the claim) or subject matter.  Such a requirement is
already in place in New South Wales: District Court Act 1973 (NSW) section
127 (2)(c).  If the leave stage is dealt with quickly and without requiring that
both parties be present in accordance with the expedited process under the
Supreme Court Rules the respondent may be saved further expense where
there are insufficient grounds for the appeal to go further.  The resultant
increase in expense for the prospective appellant who may ultimately succeed
is not a sufficient reason for abandoning the requirement that the appellant
obtain leave to appeal.  In any event, if our Recommendation 350 is adopted

Short form judgments
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for applications for leave to be dealt with, where possible, without oral
argument, the cost should be reduced.

363. There should be an expansion of the requirement for a grant of
leave to appeal in civil matters with clear specifications as to which
matters require a grant of leave.

364. In determining whether to give leave to appeal in civil matters the
court should consider the value of the subject matter of the appeal.
Leave to appeal should be required in civil matters involving any
property or right with a value of less than the monetary jurisdictional
limit of the Local Court.

365. The expedited process under Order 63A of the Supreme Court
Rules should extend to all leave applications for civil appeals.  See
also Recommendation 350.

32.28 In relation to civil appeal procedure for interlocutory matters,
applications for leave to appeal and appeals to the Supreme Court are dealt
with by an expedited process under Order 63A of the Supreme Court Rules,
unless directed otherwise.  Appeals in interlocutory matters are not available
as of right but only with a grant of leave to appeal.  There is a broad discretion
to grant or withhold leave to appeal.  The requirement for leave balances the
need to discourage unnecessary interlocutory appeals against the need to
prevent injustice between the parties.  It is difficult, however, to formulate a
satisfactory test of whether an order or decision is final or interlocutory.
Presently leave to appeal is sought in chambers before the judge or master
who made the order and without the other party being present.  In practice
leave is generally refused and the question is left to the Full Court, if the
applicant wishes to pursue it further.  This process introduces a step which
arguably is pointless and which adds unnecessary time and cost.

32.29 We had originally proposed in the Consultation Draft on this topic
(5.1) to combine leave and appeal procedures in interlocutory matters.  On
reflection, combining leave and appeal procedures is unlikely to reduce the
preparation and costs involved for parties even if a single hearing may lead to
a speedier resolution (which is particularly important in interlocutory matters).
Parties may also not benefit from the proposed process of seeking leave ‘on
the papers’ (Recommendation 350) in these circumstances.  In criminal
matters where the application for leave and the appeal are heard together,
we have recommended the abolition of the requirement to obtain leave
because it brought no benefit to the process.  (See Recommendation 368.)
On balance, although we generally endorse the expansion of leave

Interlocutory matters



285

APPEALS

requirements in civil matters we believe the present ineffectiveness of the
leave process in interlocutory appeals is best addressed by omitting the
requirement to obtain leave to appeal in these matters.

366. There should be no requirement to obtain leave to appeal in
interlocutory civil matters, and appeals should be made directly to
the Full Court of the Supreme Court, ordinarily constituted by two
judges.

32.30 Appeals also lie to the Supreme Court from many boards and tribunals
constituted under a range of acts.  The range is wide and includes:

• the professional bodies regulating medical practitioners, optometrists,
pharmacists, etc;

• decisions under the Human Reproductive Technology Act 1991 (WA);
• decisions by the Information Commissioner;
• awards of the Equal Opportunity Tribunal; and
• decisions under the Chicken Meat Industry Act 1977 (WA).

The present division of appellate review of statutory boards and tribunals by
a single judge with or without further appeal to the Full Court and according
to different processes has no logic or consistency.   Many of these ‘appeals’
are really merit reviews, that is, a rehearing of the evidence with the court
substituting its own decision for that of the original administrative decision-
maker.

32.31 Currently, appeals also lie to the District Court as well as to the
Local Court from a range of tribunals.  A search of the consolidated Acts of
Western Australia shows appeals to the District Court from various tribunals
constituted under 21 Acts.  These range from decisions on the suspension
and cancellation of the registration of certain professions (including architects
and builders, surveyors and veterinary surgeons) to decisions of tribunals
under the Strata Titles Act 1985 (WA) and the Retirement Villages Act 1992
(WA).  In two Acts there is an express appeal to a District Court judge in
chambers.  In some cases there is a further right of appeal to the Supreme
Court.  In other cases the decision of the District Court is final.  Some appeals
require leave; others do not. The Local Court and the stipendiary magistrates
in Petty Sessions also hear appeals from a number of boards and tribunals.

32.32 It is difficult to identify why an appeal has been directed to one court
rather than another.  For example, in the field of occupational licensing and
registration, appeals on decisions affecting an individual lie to:

• a stipendiary magistrate in Petty Sessions for a hairdresser;
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• the Local Court for a nurse or chiropractor;
• the District Court for a real estate agent or a veterinary surgeon; and
• the Supreme Court for a doctor, optometrist or pharmacist.

32.33 An extensive study of 84 tribunals and similar organisations culminated
in a 1996 report, Report of the Tribunals Review to the Attorney General.  It
recommends the creation of a Western Australian Administrative Appeals
Tribunal with a right of appeal to the Supreme Court by leave.  Leave would
be granted in accordance with statutory criteria only.   In Chapter 33 we
discuss the report in more detail and our recommendations are based largely
on the 1996 Report’s recommendations.

32.34 Currently all criminal appeals go to the Supreme Court.  The only
issue is whether the appeal lies to a single judge of the Supreme Court, the
Full Court or the Full Court sitting as the Court of Criminal Appeal.  While
this would indicate the appellate procedure for criminal matters is fairly simple,
in fact there is a morass of legislative provisions and rules affecting criminal
appeals.

32.35 As is generally the case, the statute creating the appeal determines
the permissible grounds of appeal and appeal process.  The Criminal Code
establishes separate appeal entitlements for a convicted person and for the
prosecution.  A convicted person has the right to appeal conviction and/or
sentence.  The DPP has a separate set of rights of appeal over a range of
decisions, not including jury verdicts, including a decision staying or adjourning
proceedings on indictment.  All appeals under the Criminal Code involve final
judgments and no appeal against interlocutory decisions currently is permitted.
(But see our Recommendations 275 and 340 in relation to joinder and trial
by judge alone.)

32.36 Appeals by a convicted person against conviction on indictment lie
to the Court of Criminal Appeal under section 688 of the Criminal Code.
There is an appeal as of right on any ground involving a question of law alone.
Leave to appeal generally is required on any ground involving a question of
fact, or mixed law and fact, or any other ground which appears to the Court
to be a sufficient ground of appeal.  To successfully appeal, the convicted
person must also be able to show that there has been a substantial miscarriage
of justice.

32.37 The DPP has no appeal in relation to a verdict of acquittal by a jury,
except where that verdict has been found at the direction of the judge.  The
DPP, however, may appeal against a verdict given by a judge alone — by right
on a question of law alone, otherwise with leave or upon the certificate of
the judge.  The distinction between what is a question of law alone or a
question of combined law and fact can be a difficult one. While the DPP has
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no appeal against an acquittal by verdict of a jury, section 693A of the Criminal
Code provides that the Attorney General may have the trial judge refer any
question of law which arose at the trial to the Court of Criminal Appeal for
its consideration and opinion.  The section applies to, though is apparently
not limited to, circumstances where there has been an acquittal.  The
determination by the Court of Criminal Appeal of any question referred to it
under section 693A does not in any way affect the verdict given at trial.

32.38 A convicted person may appeal as of right against a sentence of
indefinite imprisonment under Part 14 of the Sentencing Act. Otherwise an
appeal against sentence on indictment is by leave of the Court of Criminal
Appeal.  There is little procedurally to distinguish an application for leave
from an appeal.

32.39 The DPP has an appeal as of right against the punishment imposed
or order made against a convicted person.  While the appeal lies of right, the
Court of Criminal Appeal has regarded the power to increase or alter a
sentence on a DPP appeal as one to be exercised sparingly.  To uphold an
appeal against sentence by the DPP the court must be satisfied that the
appeal is necessary to:

• establish and maintain adequate standards of punishment;

• correct idiosyncratic views of individual judges; or

• correct  a sentence which is so disproportionate to the seriousness of the
crime as to shock the public conscience.

The practical restrictions on DPP success in appeals against sentence have no
basis in the language in the section of the Code granting the right of appeal.
However, appeal courts are reluctant to overturn discretionary judgments
and sentencing is a primary example of the exercise of discretion.  A strong
view against upholding prosecution appeals also arises because the offender
is, in effect, placed in double jeopardy — being on trial for the same matter
twice.

32.40 Appeals under the Justices Act often concern criminal offences tried
summarily.  These appeals generally go to a single judge of the Supreme
Court.  Historically appeals under the Justices Act have been part of the
supervisory jurisdiction of the Supreme Court and have been dealt with in
the Rules of Court as part of that Court’s civil jurisdiction.  However, the
general principles governing costs in civil proceedings which apply in Justices
Act appeals are not necessarily appropriate to those appeals which are truly
criminal in their nature.  In Chapter 31 we recommend no costs be awarded
in criminal matters and that the Suitors’ Fund be made available to cover
costs incurred by defendants on appeal through no fault of their own.  At the
very least, costs for criminal appeals to the Supreme Court under the Justices
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Act should be specifically dealt with and put on the same footing as costs on
appeal in other criminal matters.

367. Where Justices Act appeals involve criminal matters, the costs of
appeal should not be dealt with under the general civil jurisdiction
of the Supreme Court but dealt with specifically and consistently
with costs of appeal in other comparable criminal matters.

32.41 The grounds of appeal under the Justices Act,  available to both the
defendant and the prosecution, set out in section 186(1), are:

(a) … that the justices —
(i) made an error of law or fact, or of both law and fact;
(ii) acted without or in excess of jurisdiction;
(iii) imposed a sentence that was inadequate or excessive;

(b) that there is some other reason that is sufficient to justify a review of the
decision.

32.42 The Justices Amendment Act 1989 (WA) replaced the procedure of
the order nisi to review the decisions of justices and magistrates — an order
sought by a party who feels aggrieved by the court’s decision, which calls on
the other party to show why the decision should not be reviewed.  The
Justices Amendment Act substituted a single appeal by leave of a judge of the
Supreme Court to either a single judge or to the Full Court.  The application
for leave to appeal may be made in the prescribed manner to a judge in the
absence of the other party.  Leave to appeal is granted unless the judge
considers the appeal to be frivolous or vexatious or that the grounds of
appeal advanced do not disclose an arguable case.  The application for leave
to appeal can be granted on the papers filed without the need for any party
to attend a hearing.  Consistent with our Recommendation 350, applications
should be considered on the papers where leave to appeal continues to be
required, although it appears that proposed amendments may abolish the
requirement for leave under the Justices Act in any event.

32.43 Leave to appeal is generally required under the Criminal Code for
appeals involving conviction and sentence.  All appeals under the Justices Act
also require a grant of leave.  Apart from some of the more complex issues
discussed previously concerning whether issues are questions of fact or law,
the leave requirement does not add any particular complexity to the
procedure.  With hearings of applications for leave generally conducted as a
hearing on the merits of the appeal as well, there are no delays arising from
the leave requirement. On the other hand, if the purpose of a leave
requirement is to weed out hopeless applications, it currently does not appear
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to serve that purpose.   There appears to be no practical benefit in retaining
the leave requirement.

368. The requirements for leave to appeal against conviction/acquittal
and sentence under both the Criminal Code and the Justices Act
should be abolished.

32.44 Under section 695 of the Criminal Code, a convicted person must
give notice of appeal or the application for leave to appeal within 21 days of
conviction.  A similar time limit applies for an appeal against sentence or
other order  — being 21 days from the decision the subject of appeal.  The
notice requirement for appeals under the Justices Act is also 21 days.  Where
a person is convicted and then remanded for sentence, this creates different
dates for conviction and sentence.  In turn this results in different days by
which application or appeal against conviction and sentence must be notified.
This may require that appeals against conviction be lodged before sentence
is imposed.  Should an appeal against sentence be lodged once the sentence
is handed down, then two applications are required.  Time to lodge the
appeal or application can be extended in each case and where delay is lengthy
the court will only grant an extension of time if it is satisfied that a substantial
miscarriage of justice has occurred.

32.45 It also is possible that the time to lodge an appeal against conviction
may have expired before the convicted person knows whether the
prosecution is going to challenge the sentence.  So, for example, a person
may be prepared to allow a conviction to stand in spite of possible grounds
for appeal if the sentence is not too onerous.  However, if the prosecution
subsequently challenges the sentence, the convicted person may well wish to
pursue the possible appeal against conviction.  Increased flexibility in lodging
notices of appeal or application against conviction would remove the need
to apply for an extension of time in the above circumstances.

369. Notice of appeal or application challenging conviction should be
allowed to be made within a limited time from conviction to a
specified number of days after the date of sentence or other order.

32.46 In our Consultation Draft on this topic (5.1) we considered
recommending the adoption of a single notice of appeal or application within
a specified number of days from sentencing and a single hearing.  However,
in some instances it is important for a person to appeal conviction prior to

Time limits for
criminal appeals



290

REVIEW OF THE CRIMINAL AND CIVIL JUSTICE SYSTEM

sentence.  Where a person is remanded in custody pending sentence and is
seeking release on bail, it may be relevant that the remanded person shows
the court that the conviction is being appealed.  Therefore, a move towards
a single notice or application may result in unfairness.  Moreover, as it is
sometimes the case that a result in one kind of appeal may lead to the other
not being pursued, any insistence that both appeals be heard together may
increase the workload of appellants, respondents and the courts.

32.47 Under section 143 of the Sentencing Act the Court of Criminal Appeal,
in any proceeding considered appropriate, may give a ‘guideline judgment’
containing guidelines to be taken into account by courts when sentencing
offenders.  There is no special procedure for appeals which may result in
such judgments.  Foreshadowed changes to sentencing laws may make the
guideline judgment redundant in any event.  However, we recommend that
the court permits submissions in addition to those of the particular appellant
and respondent.  The Court of Criminal Appeal should give notice that more
general guidelines will be made and allow submissions from a ‘friend of the
court’, amicus curiae, who by his or her special expertise or interest in an area
may, on an important issue, be able to bring a broader perspective to bear
than the particular parties to the case.

370. Where a case raises appropriate matters for a guideline judgment,
the Court of Criminal Appeal should give notice to the parties so
that the DPP or a friend of the court, by leave, may address wider
issues of sentencing in the appeal.

‘Guideline judgments’
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The Court Environment

34
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34.1 The physical and social environment of the courts and its impact on
how citizens experience court processes may be an essential component in
improving the justice system.  This is because the design and aesthetics of
court buildings may affect users’ perceptions of the judicial system. To an
extent, the importance of court buildings has been recognised in the justice
system of this State by the establishment of a Courts Accommodation Planning
Committee by the present Chief Justice.  That Committee’s task is to act as
a policy forming body and assist the Ministry of Justice in fulfilling the
government’s duty to provide an appropriate standard of accommodation to
meet the needs of all users of the court. The Ministry of Justice already
acknowledges the importance of court design and has conducted feasibility
studies and examined design processes. The Ministry surveyed court users,
including the judiciary, concerning the adequacy of court facilities in an effort
to identify necessary improvements. However, little specific work has been
done in any jurisdiction on the psychological impact of court architecture on
court-users’ perceptions of the justice system.  We feel that it is useful to
approach law reform from the perspective of what is known as architectural
psychology.

34.2 In this Chapter, we examine what (non-verbal) messages are given
to users of court services, the public and participants in the justice system, by
the physical environment of court facilities including:

• layout of waiting rooms or jury rooms;
• how and where parties are seated in court rooms; and
• differences in accommodation provided to judges, juries, vulnerable

witnesses, and prisoners.

Architectural
psychology

An increased understanding of the role
which architecture plays in access to
justice issues is related to a changing
perception of the relationship between
the courts and the public.  As your own
consultants bear out, there are many
judges and court administrators
concerned about the environmental
effects of court architecture.

ALRC submission to the
Law Reform Commission of

Western Australia (1999f)

Court design
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We also examine what visions court buildings embody and  how they ‘shape’
users’ experience of the justice system.

34.3 Public buildings express political values.  Democratic regimes appear
to have a preference for buildings with prominent windows and doors, located
in open spaces in the heart of the community they serve.  More repressive
regimes seem to prefer enclosed spaces, sometimes in inaccessible locations,
built in an intimidating style.  Practical aspects noted in a United States study
of the link between political values and design include:

• shape (rectangular, square, round);
• location of the formal courtroom and other facilities in the building;
• the use of staircases;
• placement of officials, flags and public galleries;
• whether views of faces or backs are provided to the public;
• symbols and artwork in the buildings;
• design of seating; and
• use of doors, windows, skylights, acoustics and lighting. (Goodsell 1988)

While existing studies highlight how design features can link to political values,
there has been surprisingly little analysis of the architectural psychology of
the courts.   The most significant of these studies have been of the French
courts.

34.4 Several of these studies highlight the connection between court
symbolism, appearances and design and the implementation of justice in an
orderly and accountable way.  While some studies indicate that the credibility
of today’s legal decisions derive from the authority of the past, others indicate
that there is no single source of authority.  Often several conflicting sources
develop over time.  So, for example, the robes of the judiciary may be linked
to the authority of the monarchy but the presence of the jury links to notions
of the sovereignty of the people.  The elaborate ornamentation of older
court buildings may indicate the aspirations of empire.  It may be that courts
are inherently hierarchical places and the integrity of justice might be
compromised by attempts at intimacy and equality.  Others assert that court
design should be about equality and reconciliation rather than majesty.

34.5 The word ‘court’ comes from an old French word meaning ‘enclosed
space’. Law courts display many approaches to spatial enclosure. It is useful
to examine registry, foyer and courtroom layouts and the circulation systems
for court-users.  Many courts evoke classical themes of hierarchy and
exclusiveness through their physical structure.  Spaces are not just separated
from the outside world.  Each internal space is discrete: foyers, courtrooms,
registry areas, galleries, chambers, jury boxes and deliberation rooms and, in
the courtroom itself, the bench, the bar tables and the dock.  Not only are

Politics and design

Spatial enclosure
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there walls, railings, different levels and barriers; there is also separation through
language, dress, tradition and rules.

34.6 A counterpoint to ‘enclosed’ is ‘open’.  Are the courts open to their
environment, not just to the sky and air but to the public?  One of our major
questions has been whether courts are accessible.  How do courts handle
complaints, scrutiny, and accountability?  The AIJA report on Public and the
Courts (Parker 1998), referred to in Chapter 5, revealed a low level of customer
satisfaction from court-users throughout Australia. There was dissatisfaction
with basic issues of service, availability of information, the language used, the
clarity of literature and procedures, the helpfulness of staff, the atmosphere
in the courts and the psychological and emotional support available.  While
court administrators believe they are generally responsive to the needs of
the public, this belief was emphatically not shared by the public itself.  Although
there are important limits to how responsive courts can be to public
expectations, stemming from the need to apply existing  laws and to comply
with existing procedures, many reforms could be implemented. Some of the
recommendations contained in the AIJA report are dealt with in more detail
elsewhere in this Report, but in our view many could usefully be implemented
in Western Australian courts.

397. In order to keep the community informed about the courts and
court activities, all courts should develop community education
strategies, including web sites, annual reports, fact sheets, and judicial
outreach programs.

398. Media liaison officers should be appointed to all jurisdictions and
appropriately resourced.

399. All courts should have clearly designated procedures for handling
complaints about court service.

400. Access to courts by telephone should be improved, for example,
by the establishment of a call centre.

34.7 Modern criminology emphasises the trial as ordeal, and seeks to use
it in a transformative way through ‘reintegrative shaming’ in family group
conferencing and other reintegrative kinds of criminal resolutions discussed
briefly in Chapter 25.  (Reintegrative shaming, broadly, is aimed at bringing
offenders back into society by making them recognise and make amends for
the damage they have caused.)  Ultimately the reality is that court processes
and trial procedures should not be viewed simply as legislation being enforced,
but as ordeals being endured by a variety of people in a variety of different
conditions and contexts.

Openness: access and
accountability

Modern justice



304

REVIEW OF THE CRIMINAL AND CIVIL JUSTICE SYSTEM

34.8 We believe that if the emotional and psychological needs of court-
users are understood so they are treated with respect and consideration,
users are more likely to feel they are being treated fairly and have confidence
in the justice system.  The Western Australian Court Services’ Customer
Service Charter commits court staff to ‘treat all our customers with courtesy,
respect and dignity, by providing services which meet their needs.’  This
statement accepts the relevance to successful court operation of meeting, to
the extent possible, the emotional and psychological needs of court-users.
Unfortunately the Charter does not have a counterpart generally applicable
to all professional participants in the justice system. Court design and operations
should encourage all participants in the justice system to treat each court-
user with courtesy, respect, and dignity.

401. To the extent possible, courts should provide services to meet
user needs. Together with the survey recommended at No. 3,
procedures, processes and attitudes should be reviewed to ensure
that participants in the justice system deal with all users courteously,
respectfully and fairly.

34.9 Court buildings convey information about the justice system.  Good
court design may communicate that justice is accessible; safety and privacy
are respected; and contributions to the process are welcomed.  All too
frequently, however, architecture may send out other messages:

• the courts are isolated from our physical and cultural environment;
• the courts are closely linked to other law enforcement agencies;
• all people are not equals in the court;
• jury service is not valued;
• participants and the public are not entitled to understand the proceedings;

and
• court management needs are more important than the time commitments

of civilian participants in the justice system.

34.10 The characteristics of the courthouse spaces tacitly inform users of
their status before the law.  The standard of court accommodation in rural
areas may be inadequate for all regional court-users.  Some design aspects
and behaviours signal that the defendant is a ‘criminal’ — regardless of the
presumption of innocence, while the judge is a valued contributor to the
justice system.  As a result, and whether consciously ‘reading’ the environment
in these terms or not, different users will experience court facilities differently.

34.11 The quality and quantity of space allocated to various participants
within the court building can indicate the importance and value accorded

Emotional and
psychological needs

The courts are the servants of society,
reflecting its ideals in the basic premise
of British justice, that a man (person) is
innocent until proven guilty.  The courts
often unwittingly intimidate through their
arrangement or architectural
ponderousness, thereby effecting the
opposite of their ideals.

Arthur Erikson, architect, Vancouver
Law Courts, British Columbia, Canada.

Architecture and
hierarchy

Court buildings
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them.  Court space can be ‘read’ consciously or unconsciously according to
location, access to natural light and/or views, and the cost and quality of
furnishings.  One example in the Perth Central Law Courts is the comfortable
offices on the top level at the front of the building allocated for judges and
magistrates, while the facilities for children waiting to appear as witnesses
consist of a small, narrow room in a remote corner of the building.  Consistent
design standards throughout the court buildings might visually indicate equality
and help recognise the dignity of each participant in the justice system.
Appropriate seating, lighting and safety measures are as much occupational
or public health issues as matters of equality and aesthetics.  Design should
indicate to court-users that all participants in the justice system are seen to
be equal and respected by providing facilities appropriate to their particular
needs.

402. Careful psychological studies of the effects of court environments
should be made prior to commencing any significant construction
or renovation projects in order to determine user needs.

403. Future court design briefs should consider the degree of hierarchy
to be reflected by the design.  As much as possible, there should
be consistent design standards and equality of furnishings and fittings
throughout court buildings.

34.12 Architectural design reflecting equal treatment of all court-users does
not preclude the justice system from accommodating special needs of users.
Access for those with disabilities to court buildings, information and jury
boxes, witness stands, defendants’ docks, bar table and judges benches should
be convenient and respectful.  The tradition of judges and juries being raised
above the floor of the court causes further difficulties of access for disabled
persons.  Hearing impairments and language difficulties for those of non-
English speaking backgrounds also should be accommodated.  In devising
ways to address special needs it is essential that there be full consultation
with groups, including disabled groups, indigenous people and migrant
communities from non-English speaking backgrounds.

404. Any significant renovations or construction of new court buildings
should take into account the diverse needs of court-users.

405. There should be a study of the involvement of indigenous Australians
and population groups from non-English speaking backgrounds with
the justice system, with particular emphasis on alternative dispute
resolution and developing services and facilities which meet their
needs.

Special needs
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34.13 Courts are usually significant public buildings, positioned centrally,
sometimes competing for the town’s high spot with churches or the town
hall.  Some recently designed courts are in high rise buildings, retaining
prominence and centrality alongside the symbols of corporate power: the
office towers.  In addition to their judicial role many courthouses are also of
aesthetic and historical significance.  In the past the use of gargoyles, domes,
triangulated pediments and pillars in court designs expressed authority and
stability with classical resonances.  Often new courts in Australia seek to
emulate traditional court designs, placing emphasis on authority from the
past rather than architectural references to popular sovereignty.  Other
modern courts communicate power and importance through monumental
size, strong geometry, limited window areas and separation from the outside
world.  Again, however, the message is one of exclusion: the law is closed
and inaccessible.

406. Public input and discussion concerning the values expressed and
the means of representing the law through architectural design
should be encouraged prior to the commencement of significant
architectural projects involving courts.

34.14 Art can play an important role in the architectural psychology of
court buildings.  Some classical sculptors symbolised justice as a maiden holding
scales who would evenhandedly adjudicate between the parties.  German
artists in the 16th century put a blindfold on the figure to indicate the corruption
of the courts.  Blindfolded Justicia became so well-known she is now almost
an artistic cliché.  Ironically, the bandage which first indicated the folly of law
reversed its meaning and came to represent impartiality.

34.15 In addition to its symbolic aspect there is a less obvious role art and
architecture can play in the courts.  Surroundings which are experienced as
institutional and cold may give rise to negative impressions.  The considered
use of art in the courts can change these impressions.

407. Art should be integrated into courts to assist in making a respectful
environment.  This might include temporary exhibitions, works
commissioned and integrated into architectural design, fittings, and
gardens.  Particular attention might be paid to works by local artists,
diverse cultural representations or items of local or State significance.

34.16 Does the frequent co-location of courts and police stations say
something about the relationship between the two institutions?  The placement

Symbolism

Art

Location
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of courts adjacent to police stations visually implies judges and police are part
of the same team.  While co-location may have been the result of practical
considerations, from the perspective of an accused, and in particular an
indigenous or other accused unfamiliar with British political theories associated
with the Westminster tradition, the criminal justice system may appear to be
a single homogeneous entity working harmoniously to process alleged
offenders.  Countering this impression, courts are frequently made of different
and usually more expensive materials than police stations.  Despite the visual
differentiation, the result is that the courts and police are seen to share
similar views, even though policing is accorded a lower status.

34.17 The existing policy of the Courts Accommodation Planning
Committee, referred to in paragraph 34.1, is that there should be a clear
visual separation of police and court facilities in court complexes.  Furthermore,
proposals that the DPP assume responsibility for the prosecution of all police
charges together with the Ministry of Justice project to ‘outsource’ the function
of prisoner management within the courts will lessen the administrative
connection between police and the courts.

408. Court and police buildings should be visually separate and clearly
demarcated architecturally to demonstrate the independence of
the courts from the policing function.

34.18 How should courts be integrated into the social and commercial life
of the community?  Should courts be self-contained blocks or ‘porous’ in
their nature, soaking in the life of the surrounding city?  Court precincts could
be made far less formidable by integrating shopping and leisure activities,
eating facilities, social and health services, churches, schools and banks, public
libraries and local councils.  For example, the Family Court in Melbourne
features a café where people can wait, prepare for hearings and consult with
lawyers.  The Western Australian Courts Accommodation Planning
Committee already is giving specific consideration to the incorporation of
cafés and the like into court buildings.

409. Court planners should incorporate user friendly facilities including
cafés or other eating facilities in court buildings.

34.19 Does court layout encourage people to be more or less aggressive,
communicative or stressed?  In answering this question it needs to be noted

Integration

Safety
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that court-users and those operating the justice system may not share the
same design objectives.  Staff focus on dealing with matters expeditiously.
Criminal defence lawyers have different objectives than do prosecutors or
law enforcement agencies.  Victims may want restitution, retribution or even
revenge.  Judges focus on applying the law and procedures fairly to those
appearing before them.  Even if all these views are somehow accommodated,
there are also the needs of other court-users: the parties and their witnesses,
friends and families, and members of the general public.  To address these
diverse objectives effectively from an architectural design perspective, surveys
and thoughtful study in the early planning stage would be beneficial.  (See
Recommendations 402 and 406.)  The ultimate goal would be to create a
safe and comfortable environment for all participants.

410. Prior to commencing significant renovations or new construction
of courts buildings, psychological research should be reviewed and
appropriately tailored studies undertaken to consider the design
variables which may influence aggressive behaviour and affect the
safety of participants in the justice system.

411. All courts should develop safety plans, including (but not limited
to) signs in various languages advising people where to go or whom
to contact if they feel unsafe.

34.20 One might assume that people arriving at court in a secure prison
vehicle or from a police station experience more stress than most court-
users.  Some individuals also may be violent or aggressive.  The environment
provided for them is of the utmost importance yet in nearly all facilities
inspected for this Report the holding cells and detention facilities were
psychologically depriving.  The cells had concrete floors, stark ‘anti-graffiti’
painted walls, hard benches and no natural light or outlook.  Holding individuals
in demeaning conditions  contradicts notions of justice and signals that accused
persons are considered guilty before their cases are heard.

34.21 Studies indicate that environments of deprivation make residents
devalue themselves with a resultant loss of self-esteem and self-respect.  A
vicious cycle of damage, repair and even greater damage is the inevitable
result.  More appropriate accommodation may reduce maintenance costs
and also may reduce the level of hostility to which police and court staff are
subjected.  Given that security staff and police work in secure areas, improved
secure areas not only benefit defendants but also those for whom the area is
a work environment.

Secure areas
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412. Future court design briefs should specify secure areas which accord
greater respect for those who are held in them and also those who
work in them, without diminishing the level of security.

34.22 Public parts of a court building include the foyer, the registry, waiting
areas, interview rooms and shared service areas.  Foyers are places where
people enter the courthouse, orientate themselves, meet others and access
services such as the registry.  People also enter the ‘culture’ of the courts in
the foyer.  People entering an unfamiliar building in a state of distraction
often may miss signs, instructions and warnings.  A crucial issue is the design
and location of information services.  An excellent example of a well-designed
foyer can be found in the Family Court in Sydney.

Public foyers

REGISTRY — CLEARLY VISIBLE
THROUGH GLASS DOORS

SAFE SEATING

HELPFUL PERSON
AT INFORMATION
CENTRE

PROMINENT
SIGNBOARD

DISCRETE SECURITY

TOILETS — LOGICALLY
PLACED NEAR LIFTS WHERE
USERS CAN FIND THEM

LIFTS —
VISIBLE ON
ENTRY TO
FOYER

BALCONIES TO COURT
LEVELS ABOVE WHICH
ARE VISIBLE INDICATE
DESTINATION OF LIFTS

SYDNEY FAMILY COURT FOYER

34.23 Waiting rooms, where people wait for their cases to be called or
enter into informal conferences and negotiations, often are full of people
who are anxious, bored, impatient, angry, and occasionally, violent.  In some
matters, such as restraining order applications, issues of privacy are paramount.
In small country courthouses registry design problems are particularly acute.
Other important issues, particularly for registry staff who deal with angry and
annoyed users, are adequate staff numbers and training.

34.24 Waiting area design must cater for two conflicting possibilities: chosen
contact and safe separation.  Waiting areas may provide a last minute

Registries and public
waiting rooms
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opportunity to negotiate a settlement between the parties, or they may
subject victims of violent crime to further intimidation, stress and insecurity
by unnecessary contact with the defendant.  Views, natural light, soft furnishings,
alternative exit options which are open and visible, visual oversight by court
staff, seating which backs onto walls so that people do not feel exposed, all
may assist in the creation of a comfortable design.  The Western Australian
Guardianship and Administration Board waiting area has certain positive design
aspects for users’ physical and psychological comfort.

HEARING ROOM

OCCUPANTS CAN
OVERSEE THE
WAITING AREA

TWO WAYS OUT

BROCHURES

PSYCHOLOGICALLY
COMFORTABLE
SEATING

VENDING
MACHINES

VIEWS OUT

WA GUARDIANSHIP AND
ADMINISTRATION BOARD WAITING AREA

413. User surveys should form the basis for developing design guidelines
for high traffic public access areas including foyers, registries and
waiting areas.  From the information received it should be possible
to create protocols for the upgrading of existing, and the design of
new, court facilities.

34.25 A significant part of the frustration people feel with the justice system
seems to revolve around communication.  The names of the courts are
confusing in that they do not communicate jurisdictional distinctions effectively.
The 1998/99 telephone directory court listings under the Ministry of Justice
add to the confusion.  Listings presently exist for a Local Court and a Court
of Petty Sessions for Perth, but suburban courts are listed as ‘Magistrates

Court
communications
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Courts’.  As discussed in Chapters 1 and 17, the Magistrates Courts’ legislation
is yet to be enacted. It appears that forms used in suburban courts continue
to use the terminology ‘Local Court’ and ‘Court of Petty Sessions’.  This
creates difficulties for court-users seeking to contact the relevant court and
causes dissatisfaction and frustration with the justice system.  Although perhaps
not a fundamental flaw, the confusion over court names is symptomatic of
the failure to communicate effectively with court-users.

34.26 While courts provide various brochures describing legal procedures,
general brochures may not provide information which is detailed or specific
enough to be helpful.  Information needs to be presented in plain English,
other languages and alternative formats.  It may be helpful to deliver brochures
to every witness concurrently with the summons to appear rather than
expecting the witness to locate relevant brochures amongst a confusing array
of similar-looking documents in a display stand located at the entry foyer on
the day of the court appearance.

414. Court communications and procedures should be simple,
straightforward and clear enough to be understood by ordinary
users.

34.27 Courts, like other public institutions, are now required to establish
and meet performance objectives which often include customer satisfaction.
Effective communication between busy governmental service providers and
the citizens who utilise services presents particular difficulties in the justice
system.  Being able to continuously obtain quality feedback from court-users
would enable the managers of court facilities to implement changes and
ensure ongoing monitoring of changes implemented to assess their
effectiveness.  We believe communication between the users of the justice
system, the legal profession and court staff could be improved by installing
feedback booths in court foyers, registries or waiting areas.  The booths also
could refer court-users to other relevant agencies, as recommended by the
AIJA Public and the Courts report and provide access to the computerised
facilities discussed in Chapters 17, 27 and 35.

415. Courts should provide user-friendly booths in foyers, registries or
waiting areas, staffed by suitably trained representatives of user
groups, including women, indigenous Australians and young people.
Staff should pro-actively seek feedback from court-users and provide
a referral service about local advice and support services in the
community.  The booths also should be linked to computer access
facilities recommended at Nos 162, 212, 281, 282 and 426.

User feedback
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416. Courts should introduce a review procedure to act on the
suggestions of court-users and make changes as appropriate.

34.28 For the law to be, and be perceived to be, fair and just, all court-
users should be entitled to understand what is happening and be given the
opportunity to participate in an informed manner.  The cost of accessing the
justice system increasingly prevents ordinary users from being represented
by lawyers.  Currently many litigants who represent themselves report being
disadvantaged and treated like hindrances.  Some users feel they cannot have
a fair hearing without being represented by a lawyer.  Some of our
recommendations in this Report are designed to address the problems
associated with self-represented litigants in the justice system.  (In particular,
see Chapter 18 for a discussion of self-represented litigants in the civil system.)

34.29 People who do not qualify for legal assistance or cannot afford or do
not wish to spend their money on lawyers, may feel resentful and abused
because they must participate in a system they can neither afford nor easily
understand.  To address this problem information services should be
developed as recommended in Chapter 35.   Associated services such as
affordable and safe childcare, support services, and translation and interpreting
services also should be developed.

34.30 The ALRC (1999f) response to our Consultation Draft on this topic
(5.2) noted its particular interest in our proposal to provide information
services in the court.  However, in that Draft, we proposed that information
sessions be run at regular times, similar to those provided by the Family
Court, to assist in making information about the court system intelligible to
non-lawyers.  This would be a useful complement to Recommendations 397
and 398 to improve court liaison with the public, and of particular assistance
to self-represented litigants.  However, there is a time constraint on litigants
associated with information sessions run at the court.  Where possible ‘self-
help’ information should be available in a format which allows maximum
access to potential litigants.

417. In conjunction with the staffed booths recommended at No. 415,
courts also should provide self-help centres to facilitate access to
information and services for all users, particularly for self-represented
litigants.

418. Self-help information, as far as possible, should be available in a
format which can be taken home by potential litigants.  Availability
of information through videos, obtainable through public libraries,
community law centres, or through the internet, should also be
implemented where possible.

Information services
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34.31 The ALRC supported the approach adopted in the Consultation
Draft on this topic (5.2) of consulting with tribunals to develop a broader
understanding of the problems, and some solutions, and other proposals
relating to self-represented parties.  Although statistics are unavailable it is
generally believed that the number of self-represented litigants in the courts,
and the associated problems, are increasing.  A number of recommendations
were made in relation to self-represented litigants in the civil system in Chapter
18.  However, one of the recommendations contained in the AIJA report
Courts and the Public, discussed earlier in this Chapter, was that courts develop
plans to manage self-represented litigants.  The recommendation should be
implemented in all Western Australian civil and criminal courts.

419. All courts should develop a Self-Represented Litigants Plan dealing
with every stage of the process, from filing to enforcement or the
equivalent in criminal matters, and including guidelines for judicial
officers about how best to conduct hearings where one or more
parties are not legally represented.

34.32 The importance of the jury system for the criminal justice system in
particular is discussed in Chapters 7 and 30.  The jury system depends on the
support and goodwill of the community.  Yet many jury rooms are cell-like
spaces with low quality fittings.  The design of jury rooms is often physically
adequate but psychologically impoverished.  Jurors, while doing service for
the community, are confined for long periods in small, dark, crowded rooms
with no windows.  Deliberations can be tense and the atmosphere stressful.
Juries have to cope, generally unassisted, with the emotional stress and life
disruption associated with jury service and exposure to traumatic details of
cases.  The disproportionately small allocation of architectural funds and space
in existing courts may by implication indicate to jurors that they are not
important.

34.33 We are conscious that the privacy of jury deliberations must be
maintained and the process of discussion not exposed.  Modern facilities,
through the use of one-way glass, enclosed courtyards or strategic location in
high-rise buildings, secure that privacy.  There is no justification for denying
juries access to natural light.

34.34 Tables in jury rooms inspected for this Report were all rectangular.
Seating at rectangular as opposed to round tables has an impact on speaking
patterns and deference behaviour.  Round tables are more likely to accord
equal status to all participants.  In conference table situations, some jurors
may be disadvantaged by the social habits of others who interrupt, raise their

Self-represented
litigants plan

Juries
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voices and silence people by means of (often unnoticed) social dominance
behaviours.  A ‘withdrawal space’ would provide a significant brake on the
capacity of a dominant personality or groups to control jury deliberations.

WATER GARDEN
IN ENCLOSED
COURTYARD OR
BALCONY

ROUND
JURY TABLE

CARPET

FRESH FLOWERS

WITHDRAWAL
SPACE

REST AREA —
TEA AND COFFEE
SEPARATE FROM
WITHDRAWAL
SPACE

PROPOSED JURY ROOM

420. The importance of jury service should be recognised by providing
pleasant facilities for jurors including round tables in jury rooms
with natural light, appropriately screened outside views, withdrawal
spaces, comfortable seating, and good quality fittings and furnishings.

421. Instructions for juries should be developed to provide each juror
with an equal opportunity to speak and be heard during
deliberations.

34.35 As the legal profession is a frequent user of the courts, spaces which
serve the profession deserve attention.  However, as non-legal users have
the least voice in the design of courts, it is their needs which are the focus of
this Chapter.

422. The design requirements and practical needs of the legal profession
as regular court facility users should be surveyed prior to developing
or renovating future court facilities.

34.36 Courtrooms are complex places.  They require separate entrances
and circulation systems for judges, prisoners, the public and, in some cases,

The legal profession

Courtrooms
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vulnerable witnesses.  Courts use different height elevations for different
participants.  Courtrooms increasingly include security devices, computerised
information systems, closed circuit television and other equipment (See
Chapter 35.)  Separation, elevation, information; these criteria make the design
of courtrooms a costly and difficult process.

34.37 Courtrooms in Australia have largely remained unchanged in their
traditional configurations for at least a century, while new technology has
been added around the existing shapes and spaces.  In the traditional
courtroom:

• judges sit in the middle at the front on an elevated bench;

• prosecution and defence lawyers sit side-by-side in the space below the
bench facing the judge;

• witness boxes are usually on one side, jury boxes on the other;

• prisoners’ docks are at the back in some criminal courtrooms, or on the
side, opposite the witness box, in others, and both are elevated.

34.38 Studies have been undertaken which document the culturally defined
boundaries of social distance and personal space.  Court processes often
violate these boundaries through inappropriate intimacy or excessive
distancing.  It also is probable that such spacings will impact differently upon
people from various cultural, social or occupational groups.  Other studies
have shown that schizophrenics and violent prisoners also have different
perceptions of what are appropriate personal spaces.

34.39 Audibility is another problem in modern courtrooms.  The furniture
layout, the distances involved, the exposed nature of the witness box, the
lack of adjacent support people and the adversarial nature of questioning
combined with the formality and the lack of familiarity with the proceedings
mean that most people may not be comfortable speaking in court.  Unlike
lawyers, most people are not trained to be verbally competent in the
courtroom situation and are at a disadvantage.  Non-verbal gestures also are
a significant component in properly interpreting testimony.  Audibility issues,
broadly defined, raise further issues of gender and culture that are not
addressed merely by better acoustics.

34.40 One of the few predictions that can be made with any certainty is
that the demands placed on courtrooms are likely to change in ways which
cannot be foreseen.   In a technologically evolving society, and for the reasons
given above, flexibility of furniture and layout are highly desirable.  The ALRC
(1999f) believes that the provision of facilities for alternative processes within
the court is extremely important to furthering the success of, and confidence
in, such processes within the existing court structures.  We agree.

Social distance,
personal space and
audibility

Flexible architecture
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423. Prior to commencing significant renovations or construction of court
buildings a new flexible model for civil and criminal courts should
be researched, developed and trialled.
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36.1 The day to day work of lawyers is increasingly diverse.  A lawyer may
be a partner in a large firm or a sole practitioner.  He or she may work
outside a legal firm altogether: in accountancy, business, a community legal
centre or a government department.  Lawyers may specialise or have a general
practice.  They may be involved in tasks such as conveyancing or may appear
in court on a daily basis.  Indeed, the assumption that lawyers practise in the
courts is out of date.  The centre of gravity for the typical lawyer’s world is
the office.  This fact influences how lawyers behave in court.

36.2 Lawyers’ experience and behaviour in the resolution of disputes also
are more varied than sometimes assumed.  For example, the procedures
used in different Australian courts vary, as well as differing considerably from
those used in the past.  Similarly, more legal controversies are resolved within
tribunals than within courts.  Most tribunals have procedures which are less
adversarial than courts. (See Chapter 33.)  No matter how varied lawyers’
practices are, however, all practitioners are bound by legal professional ethics.

36.3 Lawyers’ ethical duties divide into two sets: lawyers’ duties to the
courts and lawyers’ duties to their client.  When the two sets of duties
conflict a lawyer’s duty to the court comes first.

36.4 Legal ethics in Western Australia are based largely on the assumption
that the legal system is adversarial.  Because it is assumed that courts play a
passive role, courts are not funded on anything like the scale which would
enable them to take on the responsibility for the investigation and conduct of

The legal profession
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cases.  This in turn makes courts heavily reliant on lawyers — if parties are
legally represented.  Courts rely on lawyers not to:

• actively conceal relevant information;

• mislead the court;

• make unfounded allegations about third parties; or

• commence cases without legal merit for the sake of some related benefit
for their client or themselves.

Courts also rely on lawyers’ skills, particularly in cross-examination, to reveal
the weakness of the opposing party’s case.  Legal ethics are supposed to
ensure that the courts’ reliance on lawyers is not misplaced.  However, codes
of professional responsibility, including legal ethics, are expressed in general
terms.  This leaves a considerable amount of discretion with practitioners as
to whether the code applies in particular circumstances.

36.5 Most lawyers’ duties are legal as well as ethical.  Duties to the courts
can be found in:

• the rulings of superior courts in cases involving professional misconduct;

• cases about whether to order costs be paid personally by a lawyer;

• the law on abuse of process or contempt of court; and

• decisions about lawyers’ immunities and procedural matters.

Duties to clients are derived from statute law, common law and equity.
Particular duties to clients may be found in contract law through implied
terms in the contract of retainer, or in equity through the construction of the
lawyer’s obligations as fiduciary.

36.6 Because lawyers’ duties are ethical and legal, the enforcement system
is spread between professional and regulatory bodies, such as the Law Society,
Bar Association, Legal Practice Complaints Board and the courts.  There is no
clear division between their roles.  There is little which explains the principles
of punishment for breaches of legal ethics.  Whether it is the duty of the
regulatory bodies or the courts to deal with any breach it is almost always
lawyers who review the conduct of other lawyers.  Indeed, it did not go
without public comment that our own Commission included no lay people.

36.7 Some critics lay responsibility for the problems of the justice system
solely at the feet of the legal profession.  Others assert the system itself has
produced the present problems, not least of which is a growing dissatisfaction
with the system.  Wherever the fault lies, and there is likely to be more than
one cause, the public submissions we received reveal a serious public
disillusionment with the legal profession.  In this Chapter we examine the

Enforcing legal ethics
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role of the legal profession in the criminal and civil justice system of Western
Australia.

36.8 Complaints against lawyers in the public submissions we received
range widely: from the legal charges for photocopying to the treatment of
child witnesses in court; from lawyers’ failure to respond to correspondence,
to the content of their correspondence; from withdrawing from cases to
drawing them out unnecessarily.  Individual grievances, in part, may be
attributable to a failure by lawyers to adequately explain their conduct to
their clients.  Lawyers may be able to do much to alleviate dissatisfaction on
a personal level by keeping clients reasonably informed of the status of their
matters, promptly complying with requests for information and assisting clients
to make informed decisions about the conduct of the litigation.  It is, however,
the broader issues raised by these complaints which are the focus of our
recommendations in this Chapter — issues of the adequacy of lawyers’ ethics
and the perception that the profession is insulated from answering to the
wider community.  Criticism of the cost of legal services is raised within both
contexts.  Although legal costs are dealt with in detail in Chapters 16 and 31,
in this Chapter we examine the broader impact of changes in the legal
profession on legal costs.

36.9 At the same time as the lawyer’s office assumed a greater significance
for legal practice, the self-image of law firms shifted towards an increasingly
commercial orientation.  The result has been for commercial pressures on
many lawyers to mount.  Partners compete with other partners to demonstrate
their worth to the firm.  Junior solicitors struggle to reach budget targets so
that their partnership prospects increase.  The key component in legal fees
charged to clients is usually the ‘billable hours’.  Lawyers charge for every six
or 10 minutes of time spent working on a client’s case.  Time based charging
has only been a feature of legal practice in Western Australia since about the
early 1980s.

36.10 Timesheets are now kept in almost every legal firm.  Two of the
main performance indicators of solicitors are ‘fees rendered to budget’ and
‘fees recovered to budget’.  In Western Australia most costs agreements
entered into between solicitor and client require the client to pay for the
time spent on the case by the solicitor.  These costs agreements are based
on the premise that the fees allowed in the scales of costs are insufficient.
Time based agreements:

• are likely to involve a conflict between the duty of solicitors to their clients
and their own self-interest;

• are apt to reward the inefficient;

• lack anything that shows the appropriateness of the person for the work
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— for example, a more junior practitioner may well have been able to
adequately complete the task; and

• may encourage lawyers to ‘over-lawyer’.

The obvious concern with a system based on billable hours is that it provides
an incentive to undertake unnecessary work and to maintain inefficient ways
of doing necessary work.  Reducing the focus on time-costing is consistent
with our recommendations, in Chapter 16, to have capped costs and lump
sum costs awards.

36.11There is an assumption, evident in the public submissions, that when a
lawyer makes money according to the amount of time spent on a matter,
there is a strong economic disincentive for the lawyer to settle matters
expeditiously.  This situation puts the current legal charging practice in
opposition to the objectives of this review: to cut costs and delay.  The
sentiments expressed in public submissions against members of the legal
profession often reflect a realisation of the actual conflict of interest that
underlies current billing procedures by lawyers in private practice which create
disincentives for the early or prompt resolution of matters.

36.12 The ALRC (1999g) stated in its submission to us that ‘there is much
to be done within the profession and the public to generate a better
understanding of the basis for costing and purpose of legal services.’  We
believe a review of legal costings undertaken in consultation with all relevant
parties and the public could be an important first step in improving
communication.

437. The legal profession, in consultation with those responsible in the
courts for the assessment of legal costs together with members of
the public, should be invited to inquire into appropriate methods
of billing, with a view to reducing the prominence of time-costing
as a methodology for calculating professional fees.

36.13 Beyond the ‘ethics’ of legal costings, lawyers’ ethics raise a variety of
issues in practice.

• There remains uncertainty over what conduct by lawyers amounts to an
abuse of process and, in particular, what prospects for the success of a
court action justify commencing or continuing proceedings.

• The requirement that legal representatives do everything lawful and ethical
on behalf of their client fails to take into account proportionality on behalf
of a client.

Early settlement of
disputes and legal
costs

Understanding legal
costings

Legal ethics and public
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• While there are general obligations not to waste court time and resources,
there is little attention paid to the meaning of these obligations when
lawyers act for well-resourced clients who can, in practice, pursue every
avenue for tactical purposes without regard to the taxpayer.  The tax
deductibility of legal fees as a business expense aggravates this problem.

• Should there be different ethical standards depending on who is being
represented and the nature of the dispute?  For example, traditionally
criminal defence lawyers, who represent defendants against the power of
the State, are regarded as entitled to be partisan and zealous.  Prosecutors,
however, are supposed to act in a less partisan manner.  Should civil
lawyers have different ethical standards?  How does the increasing presence
of self-represented litigants affect lawyers representing the opposing side?
Should all lawyers, including criminal defence lawyers, be required to see
themselves primarily as agents of the justice system?

The ALRC is currently considering the adequacy of the present professional
practice rules in Australian jurisdictions.  Much of the emphasis is on providing
better guidance to practitioners in an increasingly diverse profession,
formulating adequate sanctions and disciplinary systems, and clarifying the
role of the courts in disciplining lawyers.

438. A task force should be established, comprising representatives of
professional bodies, the judiciary, the law schools, members of the
public and the Ministry of Justice to examine:

(1) the adequacy of the present rules of professional conduct in
light of the ideas outlined in this Report, the Consultation Drafts
and relevant public submissions to this Commission; and

(2) the production of best practice protocols.

36.14 If lawyers are to become, at first instance, agents of the justice system,
the goals of that system need to be made clear.  One means of achieving this
in the civil system would be to enshrine the goals of the justice system in
relevant legislation and Rules of Court, as recommended in Chapter 3.  It
also is important that other parts of the justice system are not inconsistent
with these principles.  For example, in New South Wales, the Barristers’ Rules
have been amended so that lawyers will not be liable in negligence for
contradicting a client’s instructions and confining litigation to what they believe
is ‘the real issue’ (Barristers’ Rules (NSW)).  Legal protection from negligence
claims for thoughtful omissions needs to be developed if lawyers’ conduct is
to change.

Legal defences
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439. There should be a general legal immunity from suit where the
practitioner genuinely, and after reasonable communication with
the client, has acted to promote the principles enshrined in legislation
on which the civil justice system is said to rest.

36.15 The issues relating to legal ethics require thorough examination.  They
arise, in part at least, as a result of the failure of the legal profession to give
sufficient weight to ethical issues.  There is a need to review ethics in light of
the changing circumstances and values of our society.  Legal ethics currently
have only a minor place in the initial and continuing education of lawyers,
although the review of continuing legal education proposed in the Law Society
of Western Australia’s strategic plan for 1998 to 2000 illustrates the increased
emphasis on continuing legal education within the profession itself.  Significantly,
in light of recommendations made throughout this Report, continuing legal
education can also serve the important function of informing lawyers of their
changing professional and ethical obligations.

440. Legal ethics training should be required for students to obtain
undergraduate law degrees. Attendance at legal ethics continuing
legal education courses also should be required for practitioners in
order to renew practise certificates.

441. A program of mandatory Continuing Legal Education should be
established in Western Australia.  Accredited providers should be
obliged to include coursework on legal ethics and legal procedures.

36.16 We support the establishment of an Australian Journal of Professional
Legal Ethics.   The journal would be a focus for discussion about best practice,
current topics in legal ethics and reflective critiques of the subject.  It is essential
that the journal is seen as primarily for the benefit of practitioners.  An
alternative could be a syndicated article to feature, by agreement, in each
issue of the journals that emanate from professional bodies around Australia.
In that way, those jurisdictions with smaller professions could benefit from
the best writing in the field, including from within their own membership.  A
further alternative is to approach the Australian Law Journal with a view to
the regular inclusion of a column or section devoted to the subject.

36.17 The existing deficiencies in the enforcement of legal ethics need
urgent redress.  In conjunction with the clarification of ethical duties, there
also should be identification of relevant penalties — from striking-off powers

An essential pillar in the structure of the
adversarial justice system is the legal
profession.  The system has worked
effectively in the past because of the
power of several ethical conventions,
particularly those relating to lawyers’
duties to the court.  That power and the
conventions themselves have eroded.

Justice David Ipp,
Supreme Court of
Western Australia

(1995) 69 ALJ 790, 820
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through to the option to order that costs be paid by the lawyer personally.
A new penalty, similar to ‘community service’, also could be instituted where
lawyers are required to undertake a specific number of hours of unpaid
work.  Perhaps most importantly from a public perspective, the regulatory
bodies of the legal profession and of the law itself, such as the Law Reform
Commission, should have a substantial representation of non-lawyers.

442. The mechanisms for enforcing ethical obligations should be made
more effective and the range of penalties and the principles on
which the penalties are to be imposed should be developed through
consultation with the profession, the courts and the public.

443. For public confidence in both the process of review and its
implementation there should be significant community
representation in the membership of regulatory bodies of the legal
profession and the Law Reform Commission.

444. In conducting its examination, the task force (recommended at
No. 438) should consider the public submissions sent to the Law
Reform Commission of Western Australia when conducting this
review.

36.18 The suggestion that there be a limited right of practice based on
limited legal training is one aspect of the National Competition Policy agenda.
This concept has been developing since the reports of the Independent
Committee of Inquiry, the Hilmer Report (1993) and the Council of Australian
Governments Legal Profession Reform Working Group (1996).  These
recommendations were based on the application of what were described in
the Hilmer Report as ‘competitive conduct rules’ to the restrictive practices
of the legal profession.  We oppose those recommendations. The
recommendations presume, in our view wrongly, that areas of law can be
discretely understood and practised.  If implemented, it is our view that such
recommendations would lead to a significant reduction in professional
standards and service to the pubic in ways which the public cannot readily
judge nor the market properly price.

Legal qualifications
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Private Civil Courts

37

335

37.1 It is usual for an adversarial styled legal system to have relatively
minimal court fees.  The idea is that the State uses public money to create
the infrastructure within which disputes are litigated or settled.  One justification
for this use of taxpayers’ funds is the public interest in the adjustment of legal
norms to new ideas and circumstances over time.  Another justification is
that the courts are a civilised society’s substitute for vengeance.  Without
State involvement, unfair or anti-social behaviour would be used to settle
grievances.  But how fair is the adversarial system?  While adversaries may be
required to settle their disputes within the framework of the judicial system,
nothing ensures that they have equal access to legal assistance, information
concerning issues in the case, or funds.

37.2 One potential advantage of a co-existing privately funded civil court
system is that while the court costs would be much higher to cover court
infrastructure and personnel, lawyers’ fees may be lower.  This is the logic
behind a move towards an inquiry model of justice — where funds are
directed towards a more active role of the courts there will be less reliance
on, and role for, legal representatives.

37.3 The State is obliged to ensure that all citizens and lawful organisations
can enforce their rights and defend their liberties in courts of law.  This has
promoted a view that the State should have a monopoly on the provision of
justice which requires heavy subsidisation by public funds.  An alternative is
to acknowledge the obligation to ensure civil justice — but to reframe the
State monopoly confining it to the imposition of lawful force only.  There is,
after all, usually only a limited public interest in civil litigation.

The adversarial
system and publicly
funded courts

Why have private
courts?
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37.4 If this approach is accepted, one option is the co-existence of non-
State civil justice providers as well as the State courts, with both relying on
State enforcement of their decisions.  This would strike a new balance between
public benefit and private gain in civil cases.  The public benefit will derive
from the development of civil common law and the availability of a dispute
resolution system that deters anti-social or violent alternatives.  However,
access to private courts for a fee also implicitly acknowledges the element of
private gain which often is the result of using the civil legal system.

37.5 Private organisations could be licensed to provide court services in
certain matters up to the jurisdictional limit of the Supreme Court.  The
adjudicating officers would need to meet qualification standards.  Legal
obligations relating to natural justice, confidentiality and the avoidance of
conflicts of interest would also be imposed.   Appeals from the decisions of
private courts would be to the District Court or a single judge of the Supreme
Court, depending on the amount involved. Procedural fairness in private
courts also could be subject to judicial review by the Supreme Court.
Judgments in private courts would be enforced by registration in the
appropriate court of civil jurisdiction depending on the amount involved.  A
private court could decide its own costs regime.

445. A pilot project for the establishment of parallel private civil courts
should be commissioned.

37.6 The jurisdiction of a private court should arise out of informed consent
by both the parties, possibly through a contractual term before the dispute
arose — in much the same way that arbitration clauses operate now.   To
ensure that the jurisdiction of the private courts only arises out of circumstances
where there is genuine consent, relationships where there is a significant
power differential should be excluded from private court jurisdiction.  This is
because undue pressure may be brought to bear on less powerful parties to
agree to litigation in a private court and thereby to forego some of the
existing (and our recommended) procedural safeguards of the public justice
system.  For example, employers should not be able to require a private
court dispute resolution involving workplace injuries in individual workplace
agreements; insurers should not be allowed to include such a clause in personal
insurance policies. The jurisdiction of private courts should serve interested
parties with comparable bargaining power.

How would private
courts work?

The limits of private
courts
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446. Private courts should have no jurisdiction where there is a significant
power differential between parties, for example in matters arising
between employees and employers or insurance claimants and
insurers.

37.7 The proposed private court system would be reliant on publicly
funded enforcement mechanisms.  Even if litigants from the private system
did not need to resort to enforcement procedures, there can be no doubt
that the effectiveness of any private court resolution would benefit from the
availability of publicly funded enforcement.  If access to such enforcement
mechanisms was free, it would effectively be a public subsidy for the private,
profit driven corporations which establish the private courts.  Litigants seeking
the benefits of the private court system should be required to contribute
towards the cost of public enforcement from which they benefit.

447. Litigants should be required to pay a fee to the public court system
on lodging any proceedings with the private courts, to reflect the
benefit obtained through the availability of publicly funded
enforcement mechanisms.  An additional fee would be charged on
registration and enforcement of private court orders.

Public costs of private
courts
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