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What is this document?

This document contains practice notes issued by 
the CEO of the Department of Planning, Lands and 
Heritage (‘Director General’) under regulation 40(5) 
of the Planning and Development (Development 
Assessment Panels) Regulations 2011 (‘DAP 
Regulations’), which states:

 The CEO may issue practice notes about the 
practice and procedure of DAPs and each  
DAP must comply with those practice notes.

If you need help in understanding this document 
please contact the DAP secretariat, comprising 
officers of the Department of Planning, Lands  
and Heritage, at daps@dplh.wa.gov.au and  
(08) 6551 9919. Readers are also encouraged to 
view the document Development Assessment 
Panel – Questions and Answers, which is regularly 
updated and can be found on the DAP website.

Updating or revoking these  
practice notes

In accordance with the commitment to continual 
improvement, the Director General will endeavour 
to ensure these practice notes are updated or 
revoked as circumstances arise.

Gail McGowan PSM

Director General  
Department of Planning, Lands and Heritage

© State of Western Australia

Published by the
Department of Planning, Lands  
and Heritage
Gordon Stephenson House
140 William Street
Perth WA 6000

Locked Bag 2506
Perth WA 6001

First edition 2012
Second edition February 2017 
Third edition August 2017 
Fourth edition November 2017 
Fifth edition May 2020 
Sixth edition October 2020 
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Disclaimer

This document has been produced by the Department of 
Planning, Lands and Heritage. Any representation, statement, 
opinion or advice expressed or implied in this publication is made 
in good faith and on the basis that the Government, its employees 
and agents are not liable for any damage or loss whatsoever 
which may occur as a result of action taken or not taken, as 
the case may be, in respect of any representation, statement, 
opinion or advice referred to herein. Professional advice should 
be obtained before applying the information contained in this 
document to particular circumstances.

website: www.dplh.wa.gov.au
email: info@dplh.wa.gov.au

tel: 08 6551 8002 
fax: 08 6551 9001
National Relay Service: 13 36 77

This document is available in alternative 
formats on application to the Department 
of Planning, Lands and Heritage 
Communications Branch.

The Department of Planning, Lands and Heritage acknowledges the traditional 
owners and custodians of this land. We pay our respect to Elders past and present, 
their descendants who are with us today, and those who will follow in their footsteps.
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Can the Form 1 DAP form be lodged 
remotely if required?
1. Yes. DAP applications can be submitted 

remotely with the agreement of the relevant 
local government. However, personal 
lodgement is encouraged, especially in 
Metropolitan areas.

2. The original Form 1 DAP form contained the 
instructions:

“To be completed and signed by applicant 
in the presence of a local government 
officer” and “To be completed and signed 
by a local government officer in the 
presence of the application.”

3. However, it is acknowledged that in remote and 
regional areas it may not be practicable for an 
applicant to lodge a DAP application personally. 
Therefore, in such circumstances, remote 
lodgement may be acceptable, recognising 
section 74 of the Interpretation Act 1984 allows 
minor variations to prescribed forms, providing 
it does not materially affect the substance of the 
form nor is likely to mislead.

Practice Note 1 
Remote Lodgement of DAP Applications
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Background
1. Regulation 39 of the DAP Regulations 

prescribes the following in relation to the notice 
of meetings and publication on websites:

39. Notice of meetings

(1) The time, date and location of each DAP 
meeting, and the agenda for the meeting, 
must be published at least 7 days before 
the meeting -

(a) on the DAP website; and

(b) by each local government of a 
district in which development under 
a development application will be 
considered at the meeting -

(i) on its website; or

(ii) if the local government does not 
have an operating website, by 
means approved by the Director 
General.

(1A)  The local government must, at least 7 days 
before the day of the DAP meeting, give 
written notice of the time, date and location 
of the DAP meeting, and the agenda for 
the meeting, to each person who made a 
written submission to the local government 
in relation to a DAP application to be 
considered at the meeting.

(2) The administrative officer of the DAP must 
notify local governments of the details 
necessary to enable the local governments 
to comply with subregulation (1)(b).

2. Questions have been raised in relation to 
the practical operation of r.39, including the 
following:

a. Should the notice material under r.39(1) 
also include the r.12 responsible authority 
report (‘RAR’)?

b. What should a local government do if its 
website temporarily ceases working due to 
technical difficulties?

Should the notice material under 
r.39(1) also include the r.12 responsible 
authority report (‘RAR’)?
3. Yes, the notice material under r.39(1) should 

include the r.12 responsible authority report 
(‘RAR’) . As reflected in r.40, the intent of the 
new DAPs framework is to encourage open, 
transparent and accountable decision-making.

What should a local government do if its 
website temporarily ceases working due 
to technical difficulties?
4. Regulation 39(1)(b)(ii) enables the Director 

General to approve alternative methods 
of publication where a local government 
website ‘does not have an operating website’. 
Obviously, if a website ceases working due to 
technical difficulties, it cannot be said to be an 
‘operating website’.

5. In accordance with the powers provided to 
the Director General, and as communicated 
through this practice note, the following course 
of action is deemed an acceptable alternative 
method of publication of the notice material for 
the purposes of r.39(1)(b)(ii):

Practice Note 2 
Regulation 39 Notice of Meetings and Publication 

on Websites
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a. The notice material shall be made available 
for public inspection from the office of the 
relevant local government, in a form or 
medium held by the local government.

b. The notice material shall be made available 
free of charge, except where in the opinion 
of the local government it would divert a 
substantial and unreasonable portion of the 
local government’s resources away from its 
other functions.

c. The local government shall inform any 
person who attends for inspection, that the 
material is also available electronically on 
the DAP website pursuant to r.39(1)(a).

d. The local government shall make 
reasonable endeavours to consult with 
persons as the local government considers 
most likely to be affected by the DAP 
application. The local government shall 
inform any such person of the availability 
of the notice material, either for inspection 
at the local government office, or 
electronically on the DAP website.
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What is a regulation 13 request for 
further information?
1. Regulation 13 of the DAP regulations allows the 

presiding member to request further information 
to a RAR and provides as follows:

13.  Further services from  
responsible authority

(1) The presiding member of a DAP may, at 
any time after the DAP is notified of a DAP 
application made to a responsible authority, 
direct the responsible authority to give to 
the DAP either or both of the following 
services in connection with the  
application —

(a) technical advice and assistance;

(b) information in writing.

(2) The direction must be in writing and must 
specify —

(a) the services required; and

(b) the time within which the responsible 
authority must comply with the 
direction.

(3) A responsible authority must comply with a 
direction given to it under this regulation.

2. Questions have been raised as to the practical 
operation of r.13, including the following:

(a) Can r.13 directions relate to administrative 
matters, or only issues of planning merit as 
relating to a RAR?

(b) After reviewing a RAR, can the DAP seek 
further information from an applicant 
directly, or should requests go through the 
responsible authority?

(c) Can a local government recoup the costs 
involved in providing further information or 
assistance in response to an r.13 direction?

(d) What may occur where an applicant does 
not provide further information as directed?

Can r.13 directions relate to 
administrative matters, or only issues  
of planning merit as relating to a RAR?
3. The focus and implicit limitation of an r.13 

direction is to seek further information pertaining 
to issues of planning merit, relating to a RAR, 
not to provide administrative instructions 
to a local government. Where issues of 
administration arise, these are to be dealt with 
by the DAP secretariat, being the administrative 
officers under the DAP Regulation, at the 
direction of the Director General.

After reviewing a RAR, can the DAP seek 
further information from an applicant 
directly, or should requests be made 
through the responsible authority?
4. Directions for further information from an 

applicant should be made through the 
responsible authority, not made to the  
applicant directly. As evidence of this:

(a) Regulation 13 is designed to allow further 
information be obtained by a direction 
made through the responsible authority; 
and

(b) Clause 2.4 of the DAP Code of Conduct 
prohibits DAP members from directly 
communicating with applicants.

Practice Note 3 
Regulation 13 Requests for further information
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Can a local government recoup the 
costs involved in providing further 
information or assistance in response  
to an r.13 direction?
5. Yes, the relevant local government can 

recoup any costs involved in providing further 
information or assistance in response to an r.13, 
including pursuant to regulations 48 and 49 
of the Planning and Development Regulations 
2009 (‘PDR’). However, as noted in r.14, any 
additional costs not recouped under the PDR 
are borne by the local government.

6. Although not determinative, and although the 
presiding member retains a wide discretion as 
to what can be sought under r.13, the fact as 
to whether the additional service is recoverable 
by the local government under the PDR may 
be relevant as to whether the r.13 direction is 
reasonable in the circumstances.

What may occur where the applicant 
does not provide further information  
as requested?
7. Where the responsible authority requests 

further information, either on its own initiative 
or on behalf of a DAP through a r.13 request, 
and where the applicant does not provide 
such information as requested, the DAP may 
determine to:

(a) defer a decision on the application until 
such time as the information is furnished; 
or

(b) refuse the application, citing the 
precautionary principle or other planning 
reasons.

Will the details of an r.13 direction be 
made publicly available?
8. Yes, the r.13 request and response by the 

responsible authority will be published on 
the DAP website as part of the Agenda. The 
Presiding Member will announce the receipt of 
any information in response to an r.13 request 
as part of the meeting. It should be noted that 
any legal advice received through this process 
will be exempt from publication.

Advice from the State Design Review 
Panel (SDRP) is needed, how can I ask 
for this?

 9.  The SDRP is a committee of the WAPC, 
which provides design advice on significant 
or strategic public works, infrastructure 
projects and other major development 
proposals. It is chaired by the Government 
Architect and established to provide 
independent design advice and review 
of such proposals. If the DAP members 
consider they need more information 
or advice from the SDRP in order to 
properly consider a DAP application, then 
Regulation 13 of the DAP Regulations can 
be used to seek such information.

  A request to the SDRP may be appropriate, 
if the proposal has not already been 
reviewed by a local government’s design 
review panel (DRP). If a local government’s 
DRP has already provided advice, it is 
unlikely that the SDRP would also offer 
advice.

 The same principles apply to requesting 
advice from the Office of the Government 
Architect.

 Requests for advice from the SDRP (or 
Government Architect) can be made 
through the responsible authority, not 
to the SDRP directly. The responsible 



- 6 -

 

authority will arrange for the request to 
be put to the SDRP and then deliver any 
advice received. DAP members are asked 
to, as far as possible, identify the elements 
of the proposal they require advice on. For 
example, members may wish to receive 
advice on the landscaping element, or the 
façade quality, or the apartment amenity.  
Alternatively, there may be a particular 
requirement in the local planning scheme 
that requires design advice.
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What is a Form 2, regulation 17, minor 
amendment application?
1. A person may submit an application under 

r.17(1) of the DAP Regulations to request any 
development currently approved by a DAP, and 
any conditions of approval, to be amended or 
cancelled:

17.  Amending or cancelling 
development approval

(1) An owner of land in respect of which a 
development approval has been granted by 
a DAP pursuant to a DAP application may 
apply for the DAP to do any or all of the 
following —

(a) to amend the approval so as to 
extend the period within which any 
development approved must be 
substantially commenced;

(b) to amend or delete any condition to 
which the approval is subject;

(c) to amend an aspect of the 
development approved which, if 
amended, would not substantially 
change the development approved;

(d) to cancel the approval.

2. Pursuant to r.17(2), a minor amendment 
application is lodged using Form 2 from 
Schedule 3 of the DAP Regulations, and 
attracts a fee in accordance with Schedule 1 
of the DAP Regulations. Pursuant to r.17(3), 
a minor amendment application is otherwise 
lodged with the relevant local government and 
dealt with in much the same way as an ordinary 
Form 1 DAP application.

Can the relevant responsible authority 
determine an application to amend a 
DAP approval? 

Yes, a landowner can apply to the responsible 
authority, rather than the DAP, to determine a  
Form 2 application to amend or cancel a DAP 
approval under r.17A of the DAP Regulations. 

If the landowner elects for the relevant local 
government to determine such an application  
then the application is to be made and determined 
in accordance with Schedule 2 clause 77 of 
the Planning and Development (Local Planning 
Schemes) Regulations 2015. 

Can a Form 2 application be made 
to vary a current decision of local 
government or the Western Australian 
Planning Commission?
3. No. A Form 2 application can only be made to 

vary the current decision of a DAP. A Form 2 
application cannot be submitted to amend the 
current decision of a local government or the 
Western Australian Planning Commission.

What if an applicant submits a 
Form 2 application but it appears to 
substantially change the development 
currently approved by the DAP?
4. Regulation 17(1)(c) makes clear that an 

application to amend an aspect of development 
approved is limited to situations where ‘it would 
not substantially change the development 
approved.’ Therefore, a DAP may refuse a Form 
2 application if it determines that the proposed 
changes are not ‘minor’ but rather ‘substantial’ 
in nature.

Practice Note 4 
Form 2, Regulation 17, Minor Amendments
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5. In such a case, it may be suggested that an 
applicant resubmit an ordinary Form 1 DAP 
application. It is inappropriate to use a Form 
2 application as an abuse of process with the 
aim of seeking the payment of a lesser fee or a 
closed meeting of determination.

Is the question of whether a Form 2 
application can be considered different 
from whether that application should 
be approved on its planning merits?
6. Yes. In effect, DAPs have two questions 

to consider when determining a Form 2 
application:

(a) First, as a preliminary question, being a 
condition precedent to the exercise of 
discretion and jurisdictional fact, is the 
Form 2 application one that the DAP can 
consider under r.17?

(b) Second, if it is determined that the DAP 
does have the jurisdictional authority 
to consider the application, should the 
DAP approve the proposal, approve with 
conditions or refuse the Form 2 application, 
taking into account all relevant planning 
considerations, including factors listed 
under the relevant planning scheme, policy, 
amenity and proper and orderly planning?

7. When preparing a responsible authority report 
(‘RAR’) under r.12 for a Form 2 application, 
responsible authorities should consider and 
provide recommendations in relation to both 
of these questions. The Form 2 RAR template 
slightly differs from the Form 1 template to 
incorporate these considerations.

As a matter of administrative process, 
can the relevant local government or 
DAP secretariat, as opposed to the DAP 
committee itself, reject a Form 2 if it 
appears to substantially change the 
development approved?
8. No. Regulation 17 introduces a new process 

into Western Australia’s planning system 
However, similar processes have been in 
existence in other jurisdictions for some time.

9. Comparisons in other states suggest that 
the jurisdictional fact of whether or not an 
application would substantially change 
the development approved, is ultimately a 
question relevant to the exercise of a decision-
maker’s discretion – it is not merely a matter 
of administrative process. Therefore, it is 
ultimately a question for the DAP committee 
itself, exercising its discretion and planning 
expertise, to determine whether or not a Form 2 
application is capable of being considered.

Who formally decides whether a  
Form 2 application should be rejected 
as lacking jurisdictional capacity  
under r.17?
10. The only body capable with formally deciding 

whether a Form 2 application should be 
rejected as lacking jurisdictional capacity 
under r.17 is the DAP committee, sitting with 
appropriate authority as a quorum. For the 
avoidance of any doubt, neither the relevant 
local government, nor the Presiding Member, 
nor the DAP secretariat can determine this 
question.
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Can the relevant local government 
advise the applicant whether the  
Form 2 application is appropriate  
as a jurisdictional fact?
11. Yes. Local governments especially play an 

important role in providing advice as to whether 
a Form 2 application is appropriate as a 
jurisdictional fact, or whether an ordinary  
Form 1 application should be submitted 
instead.

12. Local governments should aim to provide 
advice to an applicant at the moment of 
lodgement or as soon as possible thereafter. 
Furthermore, a local government is expected 
to provide advice as part of its RAR, including 
whether the application can be considered as 
jurisdictionally appropriate and whether the 
application should be approved on its merits.

If the local government or DAP 
secretariat advise an ordinary Form 1 
application is more appropriate, can 
the applicant still insist that the Form 2 
application proceed to be determined 
by the DAP?
13. Yes. If the relevant local government advises an 

ordinary Form 1 application is more appropriate, 
the applicant can still insist that the Form 2 
application proceed to be determined by the 
DAP. As noted above, the preliminary question 
of jurisdictional fact under r.17 is ultimately 
one that only the DAP, as decision-maker, can 
determine.

14. However, applicants should take heed of local 
government advice, including any advice to 
withdraw a Form 2 application and instead 
submit an ordinary Form 1 application. If the 
DAP exercises its discretion to reject the Form 
2 application as jurisdictionally inappropriate, 
an ordinary Form 1 process may need to start 
again anew, which is likely to result in further 
substantial delays.

15. What principles should decision-makers 
consider when considering a Form 2 
application? See Annex A.
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1. A person may submit an application 
under regulation 17(1) of the Planning and 
Development (Development Assessment 
Panels) Regulations 2011 (‘DAP Regulations’) 
to request any development currently approved 
by a Development Assessment Panel (‘DAP’), 
and any conditions of approval, to be amended 
or cancelled:

17.  Amending or cancelling development 
approval

(1) An owner of land in respect of which a 
development approval has been granted by 
a DAP pursuant to a DAP application may 
apply for the DAP to do any or all of the 
following —

(a) to amend the approval so as to 
extend the period within which any 
development approved must be 
substantially commenced;

(b) to amend or delete any condition to 
which the approval is subject;

(c) to amend an aspect of the 
development approved which, if 
amended, would not substantially 
change the development approved;

(d) to cancel the approval.

2. Therefore, Form 2 applications in effect can 
encompass an application to amend or delete, 
from an original development approval currently 
approved by a DAP:

(a) the date by which development must 
substantially commence;

(b) any condition of approval;

(c) any aspect of development, including any 
use approved, together with any aspect 
of the physical form of the development, 
ancillary or associated works;

(d) the approval itself through cancellation; or

(e) a combination of the above.

3. Pursuant to r.17(2), a minor amendment 
application is lodged using a Form 2 from 
Schedule 3 of the DAP Regulations. Pursuant 
to r.17(3), a minor amendment application is 
lodged with the relevant local government and 
dealt with in much the same way as an ordinary 
Form 1 DAP application.

4. Whilst r.17 is a new and untested provision, 
comparisons with other states provide a 
number of guiding principles that may be 
relevant as to how a Form 2 application  
should be assessed.

5. In effect, a decision-maker has two questions 
to consider when determining a Form 2 
application:

(a) First, as a preliminary question, being a 
condition precedent to the exercise of discretion 
and jurisdictional fact, is the Form 2 application 
one that the DAP can consider under r.17?

(b) Second, if it is determined that the DAP 
does have the jurisdictional authority 
to consider the application, should the 
DAP approve the proposal, approve with 
conditions or refuse the Form 2 application, 
taking into account all relevant planning 
considerations, including factors listed 
under the relevant planning scheme, policy, 
amenity and proper and orderly planning?

6. As to both of these questions, a DAP must have 
due regard to the advice of local government, 
as set out in its responsible authority report 
(‘RAR’).

7. As to the first preliminary question of 
jurisdictional fact:

(a) The question is one going to the exercise of 
a decision-maker’s discretion. For example, 
it is not merely a procedural matter of 
practical administration.

(b) A decision-maker must consider whether 
the proposed development is essentially or 
materially the same as currently approved. 
For example, a decision-maker must 

Practice Note 4 – ANNEX A 
Decision-Making Principles for Form 2, Regulation 17, Minor Amendments
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ask whether the changes would alter 
the essence of the design and results as 
currently approved.

(c) The comparison is not merely one 
of comparing physical features or 
components of development; rather, it 
involves both a qualitative and quantitative 
assessment. For example, a seemingly 
minor alteration may be a substantial 
change on the basis of qualitative 
assessment, whilst a seemingly significant 
qualitative alteration to the proposed 
physical form of the development or works, 
may not in fact be substantial.

(d) The question calls for an ultimate fact 
finding, requiring a comparison between 
the development, as currently approved, 
and the development as proposed to be 
modified. For example, the circumstances 
and rationale behind why the development 
was originally approved will be relevant.

(e) As the assessment calls for an ultimate 
finding of fact on the primary facts of the 
case, only illustrative assistance is to be 
gained from consideration of other cases 
involving their own findings. For example, 
what may be a substantial change in one 
circumstance, time setting and location, 
may not be substantial in another scenario.

8. As to the second question of planning merits of 
the application, all other planning considerations 
that would be relevant to an ‘ordinary’ Form 1 
application, including factors listed under the 
relevant planning scheme, policy, amenity and 
proper and orderly planning, should be given 
due regard.

9. Where a Form 2 application is made in 
accordance with r.17(1)(a) ‘to amend the 
approval so as to extend the period within 
which any development approved must be 
substantially commenced’ the relevant  
planning considerations should include: 

• whether the planning framework 
has changed substantially since the 
development approval was granted;

• whether the development would likely 
receive approval now; and

• whether the holder of the development 
approval has actively and relatively 
conscientiously pursued the 
implementation of the development 
approval.
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What is a regulation 12 responsible 
authority report (‘RAR’)?
1. Regulation 12 of the DAP Regulations require 

each responsible authority, being the relevant 
local government and/or the Western Australian 
Planning Commission (‘WAPC’), to provide a 
responsible authority report (‘RAR’). The RAR 
is to include an assessment and provide a 
recommendation, with sufficient information to 
enable the DAP to determine the application:

12.  Responsible authority must  
report to DAP

(1) For the purposes of this regulation, a 
development application that is forwarded 
by a local government to the Commission 
in accordance with a region planning 
scheme is taken to have been made  
to the Commission.

(2) A responsible authority to which a DAP 
application is made must give the presiding 
member of the DAP that will determine the 
application a report on the application in a 
form approved by the Director General.

(3) The report must be given —

(a) if the DAP application is made to the 
Commission or is not required to be 
advertised under a local planning 
scheme or local interim development 
order — within 48 days after the date 
on which the application was made; or

(b) if —

(i) the DAP application is required 
to be advertised under a local 
planning scheme or local interim 
development order; and

(ii) the scheme or order provides 
that the application is deemed to 
be refused if it is not determined 
within a period of 90 days or 
more after the application is 

made, within the period that ends 
12 days before the day on which 
the application would be deemed 
to be refused; or

(c) otherwise — within 78 days after the 
date on which the application was 
made.

(4) Despite subregulation (3), the presiding member 
of the DAP may, by notice in writing given to 
the responsible authority and with the consent 
of the applicant, extend the period within which 
the report on a DAP application must be given.

(5) The report must provide sufficient information 
to enable the DAP to determine the DAP 
application, including —

(a) a recommendation as to how the 
application should be determined; and

(b) copies of any advice received by the 
responsible authority from any other 
statutory or public authority consulted by 
the responsible authority in respect of the 
application; and

(c) any other information that the responsible 
authority considers is relevant to 
determining the application.

(6) A DAP that receives a report under 
subregulation (2) must have regard to, but is not 
bound to give effect to, the recommendation 
included in the report.

Practice Note 5 
Regulation 12 Responsible Authority Reports
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What issues surround the publication of 
r.12 responsible authority reports?
2. The issue of r.12 responsible authority reports 

has recently been raised. In particular, questions 
include:

(a) Who is to submit RAR?

(b) Should the responsible authority take steps 
to ensure a RAR is submitted within the 
prescribed timeframes under r.12(3)?

(c) Can an extension of time request 
under r.12(4) also extend the deemed 
refusal period under a relevant planning 
instrument?

(d) What may occur if a responsible authority 
fails to provide a RAR within the prescribed 
timeframe?

(e) Does a RAR need to be published on the 
DAP website at all, or should it be deferred 
for publication, given r.39 requires agendas 
to be published 7 days before a DAP 
meeting?

Who is to submit the RAR?
3.  Ultimately, it is a matter for each responsible 

authority, being the relevant local government 
and/or the WAPC, to decide who is to submit 
the RAR.

4.  It was the original intention of the DAP 
Regulations that the report be provided by 
a local government planning officer, not 
necessarily by Council. However, it has 
been suggested that absent any delegation 
arrangements, Councils may or shall endorse a 
RAR prepared by the planning officer. Whenever 
possible, Councils are encouraged to have 
sufficient delegation arrangements in place to 
facilitate a timely approvals process.

5.   Under r.12(2) the RAR is to be prepared in a 
form approved by the Director General of the 
Department of Planning, Lands and Heritage.  
The RAR template is available on the DAP 
website.

6. From the perspective and role of DAP 
secretariat, provided the RAR:

(a) contains sufficient information to enable the 
DAP to determine the matter, as prescribed 
under r.12(5);

(b) is submitted within the timeframe 
prescribed under r.12(3);

(c) is in the format approved by the Director 
General prescribed under r.12(2); and

(d) is submitted by a person purporting to act 
on behalf of the responsible authority under 
r.12(2), the DAP secretariat will presume 
the report is the duly authorised RAR for 
the purposes of complying with the DAP 
Regulations.

7. The legal and administrative responsibility 
resides with the responsible authority to 
ensure it submits a RAR that conforms to the 
requirements of the DAP Regulations.

8. If the application falls between two JDAP and/or 
LG boundaries:

(a) Under r.12(2), both LG’s are required to 
provide a RAR; and

(b) Under r.8(2), the application will be 
determined by the DAP established for the 
district in which the greater land area of the 
development is proposed.
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Should the responsible authority take 
steps to ensure a RAR is submitted 
within the prescribed timeframes  
under r.12(3)?
9. Yes, the responsible authority should take 

steps to ensure a RAR is submitted within the 
prescribed timeframes under r.12(3).

10. A responsible authority should take necessary 
steps to ensure the RAR is submitted within the 
mandated timeframes. This may include issuing 
appropriate instruments of delegation or the 
holding of special Council meetings if required. 
However, it is a matter for each responsible 
authority to decide how it is will proceed to 
submit a RAR, which must comply with the 
requirements of the DAP Regulations.

11. Given the presiding member and other DAP 
members have a very limited period to review 
a RAR, including the possibility of requesting 
further information under r.13, it is important 
that the responsible authority complies with the 
prescribed timeframes, wherever possible.

Can an extension of time request under 
r.12(4) also extend the deemed refusal 
period under a relevant planning 
instrument?
12. Yes. In accordance with regulation 16(2B), 

any period of extension given under regulation 
12(4) is excluded when calculating the period 
between when the application is made and 
when the application is determined. The 
deemed refusal date is therefore extended when 
an extension of time request is granted. Where 
a responsible authority seeks an extension of 
time for the RAR submission, the applicant’s 
consent is also required. 

What may occur if a responsible 
authority fails to provide a RAR  
within the prescribed timeframe?
13. If a responsible authority fails to provide a RAR 

within the prescribed timeframe, at least two 
possibilities may occur:

(a) The delay may result in the application 
being considered a deemed refusal period 
under r.18 and the relevant planning 
instrument, affording the applicant a right of 
review to the State Administrative Tribunal 
(‘SAT’). It should be observed that where 
this occurs, the responsible authority may 
in effect be abrogating its influential role 
in participating in the decision-making 
process. In effect, the decision will be 
made by one specialist – the SAT member.

(b) The Minister may intervene by issuing a 
direction under r.52, requesting documents 
or information from a responsible authority. 
It should be observed that this includes a 
Ministerial power to use local government 
staff and facilities directly, for the purpose 
of furnishing the requested information.

14. If it appears that a responsible authority may 
not be able to provide the RAR within the 
prescribed timeframe, it should contact the DAP 
secretariat as soon as practicably convenient. 
This will provide the best opportunity to 
determine appropriate courses of action, 
including the possibility of an extension of time.
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Does a RAR need to be published 
on the DAP website at all, or should 
it be deferred for publication, given 
regulation 39 requires agendas to 
be published 7 days before a DAP 
meeting?
15. Unless there are unusual circumstances (e.g. 

confidential matters such as trade secrets), a 
RAR should be published on the DAP website 
as part of the agenda 7 ordinary days before 
each DAP meeting.
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Who are local government  
DAP members?
1. Each of the DAPs comprise independent 

decision makers, including technical experts 
(defined in the DAP Regulations as ‘specialist 
members’) and elected local government 
representatives (defined in the DAP Regulations 
as ‘local government members’). This mix of 
expertise and knowledge will help balance the 
technical aspects of development with local 
concerns and interests.

2. Questions have been raised as to the conduct 
of Local Government DAP members, including 
the following:

(a) Does being a local government DAP 
member prohibit that person from 
discussing matters with applicants and 
ratepayers, conducting site visits, or voting 
in prior Council decisions, in relation to a 
DAP application?

(b) Will participating in a prior Council decision 
in relation to a DAP application amount 
to an impartiality interest, and will this 
preclude that Councillor from participating 
in the subsequent DAP decision?

(c) What should local government DAP 
member practically do if they participate 
in both a prior Council decision and a 
subsequent DAP decision in relation to a 
DAP application?

(d) If Council wishes to make its own 
representation at a DAP meeting, but the 
mayor or shire president is already a local 
government DAP member, who should do 
this?

(e) Are local government DAP members still 
entitled to vote on matters determined 
entirely under a region planning scheme 
and not under a local planning scheme? 
Who represents the WAPC on the DAP?

(f) Are there any other measures to address 
this issue practically, such as delegation 
arrangements with local government staff?

Does being a local government DAP 
member prohibit that person from 
discussing matters with applicants 
and ratepayers, conducting site visits, 
or voting in prior Council decisions, in 
relation to a DAP application?
3. Division 2 of the DAP Code of Conduct 

prescribes a range of things DAP members 
should and should not do regarding 
communication. For example, clause 2.4.5 
says:

 2.4.5 A DAP member must not  
participate in:

(a) a discussion with an applicant, 
formally or informally, in person or 
otherwise; and

(b) a site visit, private meeting, briefing, 
discussion or similar event with any 
other DAP member

 in respect to a development application that is 
before the relevant DAP or which the member 
is aware may come before that DAP in future, 
UNLESS the discussion, visit, meeting or similar 
event has been consented to by the presiding 
member of the relevant DAP and arranged by 
the DAP secretariat.

4. However, local government DAP members are 
excluded from these requirements to the extent 
that a local government member is required 
to perform functions as a member of a local 
government:

 2.4.9 Nothing in this clause prevents a 
local government member from performing 
functions as a member of a local 
government.

Practice Note 6 
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Will participating and voting in a prior 
Council decision in relation to a DAP 
application amount to an impartiality 
interest, and will this preclude that 
Councillor from participating and voting 
in the subsequent DAP decision?
5. Participating and voting in a prior Council 

decision in relation to a DAP application may 
amount to an impartiality interest. An impartiality 
interest is defined at cl.3.1.2 of the DAP Code 
of Conduct and cl.6.1.2 of the DAP Standing 
Orders to mean the following:

Impartiality interest means an interest 
that could, or could reasonably be 
perceived to, adversely affect the 
impartiality of a member with such an 
interest and includes an interest arising 
from kinship, friendship, partnership, or 
membership of an association, that is 
connected to a development application 
that is before the relevant DAP or which 
the member is aware may come before 
that DAP in future.

6. It is arguable that local government DAP 
members maintain a membership of an 
association, that is connected to the DAP 
application, and which could reasonably be 
perceived as affecting the impartiality of the 
member. In any event, even if an impartiality 
interest is said to exist, cl.3.3.2 of the DAP 
Code of Conduct and cl.6.2.5 of the DAP 
Standing Orders state that this does not 
necessarily prohibit a DAP member from 
participating and voting in a DAP application. 
However, Councillors are strongly encouraged 
to avoid participating or voting in a prior Council 
decision in relation to a DAP application.

What should local government 
DAP members practically do if 
they participate in both a prior 
Council decision and a subsequent 
DAP decision in relation to a DAP 
application?
7. Where a local government DAP member does 

participate in a prior Council decision in relation 
to a DAP application, pursuant r.45(3) and 
r.40(5) of the DAP Regulations, the Director 
General directs the following process is to be 
followed:

(a) During the item ‘disclosure of interests’ 
in the order of business, the presiding 
member should publicly acknowledge if 
any local government DAP members have 
attended a prior Council decision in relation 
to any DAP application to be considered at 
that DAP meeting.

Possible wording for a presiding member:

‘It should be noted that Councillors [names] 
have attended a prior Council meeting 
in relation to DAP application [name of 
application at item number], which is to 
be considered today. I will now allow the 
Councillors to elaborate.’

(b) Each and any local DAP member who 
attended a prior Council decision in relation 
to any relevant DAP application should 
make a public declaration that this was in 
accordance with his or her functions as a 
member of a local government.
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Possible wording for a local government  
DAP member:

‘Under clause 2.4.9 of the DAP Code of 
Conduct, I participated in the prior Council 
decision in accordance with my functions  
as a member of a local government.’

(c) Each and any relevant local DAP member 
should then make a public declaration 
that he or she will exercise independent 
judgment in relation to the DAP application.

Possible wording for a local government  
DAP member:

‘However, under clause 2.1.2 of the DAP Code 
of Conduct, I acknowledge that I am not 
bound by any previous decision or resolution 
of the local government. I undertake to 
exercise independent judgment in relation to 
any DAP application before me, which I will 
consider on its planning merits.’

(d) Finally, the presiding member should take 
note that (unless there are exceptional 
circumstances or evidence of other 
conflicts of interest), there does not appear 
to be any impartiality interests that would 
prevent the Councillors from participation 
or voting in the DAP applications.

Possible wording for a presiding member:

‘I have considered these matters and 
determined there are no impartiality interests 
that would prevent the Councillors from 
participation or voting in relation to the DAP 
applications of this meeting.’

If Council wishes to make its own 
representation at a DAP meeting, but 
the mayor or shire president is already 
a local government DAP member, who 
should do this?
8. Regulation 40 of the DAP Regulations 

require DAP meetings, other than r.17 minor 
amendments, to be determined by way of 
meetings open to the public. In turn, r.40(3) 
and cl.3.5 of the DAP Standing Orders allow 
any person, or a group of persons, to make 
a presentation at a DAP meeting. This would 
appear to include a further representation 
on behalf of the relevant Council, if such 
a representation is requested and judged 
appropriate under cl.3.5 of the DAP Standing 
Orders.

9. Section 2.8(d) of the Local Government Act 
1995 (‘LGA’) prescribes that it is the role of the 
mayor or shire president to speak on behalf of 
the relevant local government. However, in most 
DAPs the mayor or shire president is also a 
local government DAP member.

10. Furthermore, cl.2.1.2 of the DAP Code of 
Conduct requires local government DAP 
members to not be mere conduits of their local 
governments but to exercise independent 
judgment on the planning merits. Thus, it would 
be inappropriate for a mayor or president 
to make a representation on behalf of their 
Council, in relation to a matter he or she is 
already considering as a DAP member.

11. Finally, it would also be inappropriate to 
expect local government staff to speak on 
behalf Council. Amongst other reasons, this 
is because such staff would already have 
drafted the r.12 responsible authority report, 
provided any further assistance to the DAP 
as required under r.13 and r.50, and must in 
any event be present at the DAP meeting to 
answer any questions pursuant to cl.2.10 of the 
DAP Standing Orders. Thus, local government 
staff may be placed in a very difficult and 
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conflicting position if they are also expected 
to communicate the position of Council, 
particularly if Council has views different from 
the technical planning approach of planning 
officers.

12. For the above reasons, where a Council wishes 
to make its own further submission to the 
DAP, and where the mayor or shire president is 
already a local government DAP member, the 
following acceptable courses of action should 
be considered:

(a) A deputy mayor or deputy president should 
perform the function of communication 
pursuant to s.5.34 of the LGA;

(b) If both the mayor and deputy mayor, or 
both the president and deputy president 
are unavailable, an alternative person 
should be nominated to make the 
representation under s.5.35 of the LGA; or

(c) The Council should appoint an independent 
planning consultant or other person to 
make a representation on its behalf.

13. It should be noted that several Councils have 
already successfully undertaken the last course 
of action, and is the preferred approach.

14. Finally, it should be noted that it is the 
responsibility of Council, not the DAP 
secretariat, to ensure that a presentation 
request is submitted in time and in the correct 
format, in accordance with cl.3.5 of the DAP 
Standing Orders. It remains the discretion of 
the presiding member whether to grant any 
presentation request pursuant to cl.3.5.5 of the 
DAP Standing Orders.

Are local government DAP members 
still entitled to vote on matters 
determined entirely under a region 
planning scheme and not under a local 
planning scheme? Who represents the 
WAPC on the DAP?
15. Yes, local government DAP members are still 

entitled to vote on matters determined entirely 
under a region planning scheme and not 
under a local planning scheme. The Western 
Australian Planning Commission (‘WAPC’) has 
no representatives on the DAP.

16. Regulations 23(1) and 25(1) of the DAP 
Regulations make it clear that by definition, 
a DAP always comprises local government 
members from the relevant local government. 
Regulation 25(2) makes it clear that the relevant 
local government, ‘in relation to a development 
application, means the local government of 
the district in which the land to which the 
development application relates is situated.’

17. In this way, DAPs in fact expand the role of local 
government members in determining major 
development approval, including decisions that 
would ordinarily be determined by the WAPC.

Are there any other measures to address 
this issue practically, such as delegation 
arrangements with local government 
staff?
18. Yes, given members of Council are already 

appointed as local government DAP members, 
a practical method of addressing many of the 
issues outlined above is to provide a power of 
delegation to local government staff in relation 
to DAP applications. The Director General 
and DAP secretariat encourage such a course 
of action; however, it remains entirely with 
each responsible authority as to how it may 
determine its arrangements.
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What types of legal proceedings  
affect DAPs?
1. The two main types of legal proceedings that 

affect DAPs are merits reviews and judicial 
reviews of its decisions.

2. Merits review is a re-examination of the merits 
of a decision. Usually, this is by way of an 
application to the SAT under regulation 18 of 
the Planning and Development (Development 
Assessment Panels) Regulations 2011 (‘DAP 
Regulations’) and pursuant to the State 
Administrative Tribunal Act 2004 (‘SAT Act’). 
The Tribunal’s approach is informal, flexible and 
encourages mediation to resolve disputes by 
settlement between parties or to narrow the 
issues in dispute.

3. As noted under section 27(1) of the SAT Act, 
the SAT carries out a de novo hearing, which 
means it effectively remakes the decision again, 
‘standing in the shoes’ of the original decision-
maker. As described under section 27(2) of the 
SAT Act, the Tribunal does not merely examine 
the original decision, but is tasked to produce 
a new correct and preferable decision, which 
may include examining any new material or 
new grounds not considered in the original 
determination.

4. Judicial review, by contrast, is a much narrower 
consideration of the process and manner in 
which the original decision was made. Usually, 
this is by way of an application to the Supreme 
Court of Western Australia. Where merits 
review explores what was determined, aimed at 
producing the correct and preferable decision, 
judicial review is primarily concerned with how 
the original decision was made, as to whether it 
was consistent with administrative law principles 
of valid decision-making. The range of remedies 
in judicial review is also more limited, where 
the Court does not remake the decision but is 
merely asked to consider whether the original 
decision was lawful.

 5. Finally, a similar function to judicial review 
exists under section 244 of the Planning and 
Development Act 2005 (‘PD Act’). This allows 
a party to apply to the President of the SAT to 
review a determination involving a question of 
law, where the determination was made by a 
non-legally qualified SAT member.

Do third party appeal rights exist?
6. Only applicants are usually permitted to apply 

to SAT for merits review applications, as third-
party appeal rights do not generally exist for 
planning decisions. However, third parties may 
participate in planning matters by:

a. being called as a witness by the 
respondent;

b. making submissions under section  
242 of the PD Act;

c. intervening under section 37(3) of the  
SAT Act; and

d. possible participation in mediation.

7. Judicial review applications to the Supreme 
Court are more commonly made by third 
parties. Whether third parties can make an 
application for judicial review largely depends on 
whether they have sufficient interest or standing 
in the matter.

Practice Note 7 
Tribunal, Court Reviews and Other Legal Proceedings



- 21 -

Who is the named respondent for an 
application of merits review to the  
State Administrative Tribunal (‘SAT’)?
8. Regulation 18(3)(b) of the DAP Regulations 

makes clear that the respondent in any SAT 
application for review of a determination or 
deemed refusal is the DAP.

9. The presiding member of the DAP, or if he or 
she is unavailable, the deputy presiding 
member, is usually the appropriate person to 
attend SAT proceedings, as set out in the  
DAP Procedures Manual.

Who is the named respondent for an 
application of judicial review to the 
Supreme Court?
10. It is a matter for any applicant to name the 

parties to a judicial review matter challenging a 
DAP decision. In most cases the relevant DAP 
is usually named as the respondent, given it is 
the DAP’s decision that is being challenged.

11. The Minister for Planning is also often named as 
a co-respondent to judicial review applications. 
Where the Minister is not named, he will usually 
seek to intervene as a co-respondent. As 
applications for judicial review often examine 
the DAP system as a whole, rather than merely 
the specific planning merits, it is appropriate 
that the Minister take an active involvement on 
behalf of the State.

Who provides legal representation  
in legal proceedings?
12. The SSO represents the DAP at all SAT 

proceedings.

13. In Supreme Court proceedings, the SSO 
also represents the DAP and the Minister for 
Planning, where the Minister also becomes 
a party to proceedings. For the avoidance of 
doubt, the SSO also acts on behalf of individual 
DAP members, if they are identified specifically 
as respondents.

Are DAP members personally 
indemnified against claims made  
in legal proceedings?
14. Generally, yes.

15. Section 106 of the Public Sector Management 
Act 1994 makes clear that members of any 
responsible authority are protected from 
personal liability in respect of any acts or 
omissions done in an official capacity. This is 
also confirmed in regulation 28(8) of the DAP 
Regulations, which clarifies that the above 
protections also extend to alternate DAP 
members.

16. The only circumstances where this protection 
from personal liability is not extended is where, 
under section 266 of the PD Act, a member of 
a DAP acts in a dishonest or improper manner 
beyond his or her official capacity.
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Are DAP members expected to do any 
preparation of ongoing work in legal 
proceedings, such as attend the  
Tribunal or Court, or to correspond  
with other solicitors?
17. In both SAT review applications and Supreme 

Court matters, the majority of preparation and 
ongoing work in legal proceedings is carried 
out by the SSO, supported by officers of the 
Department and DAP secretariat.

18. After being instructed in a new matter, the 
relevant SSO lawyer will inform the Tribunal or 
Court, as well as the other parties, that it acts 
on behalf of the DAP (and where relevant the 
Minister). Thereafter, in accordance with rule 
37(4) of the Legal Profession Conduct Rules 
2010, all future correspondence and service 
of documentation should be between legal 
representatives.

19. If DAP members do receive correspondence 
or documentation, they should forward it to 
the DAP secretariat. DAP members may also 
inform the sender, where possible, that all future 
contact should be through the SSO.

20. In SAT review proceedings, the presiding 
member or deputy presiding member attends 
mediations and hearings where necessary. In 
order to minimise personal disruption to DAP 
members, the Planning Appeals team at the 
Department assists the DAP members by 
providing a range of services.

How are instructions provided to the 
SSO for SAT review applications?
21. In SAT review applications, the presiding 

member provides instructions to SSO for most 
SAT directions hearings and mediations, with 
assistance from the Department. However, 
if the presiding member considers that 
particular ‘substantive’ instructions should 
be considered by the whole DAP, a special 
meeting will be held, usually if possible by way 
of teleconference.

How are instructions provided to SSO 
for judicial review claims and other legal 
proceedings before the Supreme Court?
22. In judicial review claims and other legal 

proceedings before the Supreme Court, as 
noted above, the presiding member will usually 
prepare a letter of instruction to the SSO, as 
recommended by the SSO. The letter will advise 
that the Minister for Planning, represented by 
the SSO, will seek to take carriage of the matter 
on behalf of the State. The DAP will usually take 
no other active part in proceedings, save as to 
costs. Thereafter, all instructions to the SSO will 
be made through the Minister for Planning.

What is the effect of a SAT section 31 
reconsideration?
23. Section 31(1) of the SAT Act enables the 

Tribunal to invite the original decision  maker 
(i.e. the DAP) to reconsider the decision that is 
the subject of review proceedings. Section 31 
invitations usually arise from mediation, where 
amendments to proposals have occurred or 
additional information has been submitted, 
or where the application under review is a 
‘deemed refusal’.
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24. A meeting of the DAP is required for a section 
31 reconsideration because the DAP is making 
a decision afresh as if it were an original Form 
1 application. The DAP is tasked to affirm its 
original decision, vary the decision, or set aside 
the decision and substitute a new decision. It 
is important to note that as in original Form 1 
applications, it is open to the DAP to pass a 
procedural motion, including a motion to defer 
the application.

25. If the DAP affirms its original decision, then 
the proceedings continue to resolution before 
SAT. If the DAP varies its original decision or 
substitutes a new decision, and if the applicant 
is satisfied, this substituted decision has legal 
effect.

Must the DAP have an open meeting 
when complying with a Tribunal 
invitation to reconsider a decision  
under section 31 of the State 
Administrative Tribunal Act 2004  
(‘SAT Act’)?
26. Yes.

27. A meeting of a DAP to consider an invitation to 
reconsider its decision under section 31 of the 
SAT Act is effectively a meeting for the DAP to 
‘reconsider’ or ‘remake’ the application that is 
before SAT. Therefore, the meeting is subject to 
regulation 40(2) of the DAP Regulations, which 
requires a meeting be open to the public.

Can confidential information discussed 
at mediation be disclosed at a section 
31 decision?
28. No.

29. Despite a section 31 meeting being an open 
meeting, parties and decision  makers must 
ensure that any confidential information 
discussed at mediation is not disclosed  
at the reconsideration.

Will there be circumstances where a 
DAP may be required to have a  
private meeting?
30. Yes.

31. There may be circumstances where a DAP may 
be required to proceed to discuss matters in 
private without members of the public present. 
These circumstances may include but are not 
limited to the following:

a. A Form 2 determination under regulation 
17 and 40(4).

b. As part of a SAT review, if questions may 
arise during a section 31 reconsideration 
relating to confidential material arising from 
previous SAT mediation. If discussion of 
such matters is necessary, the DAP should 
ensure that that portion of the meeting is 
conducted without members of the public 
present.

c. As part of a SAT review, an applicant 
should be prepared, for the sake of 
achieving settlement by consent, to make 
concessions by way of amended plans. 
If this is not acceptable to the DAP, the 
applicant may rely on the original plans at a 
subsequent full hearing.
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d. A DAP is to receive legal advice or give 
instructions to SSO, being necessary for 
the DAP to fulfil its role as a respondent in 
particular SAT review applications under 
regulation 18 where it is identified material 
must remain confidential.

What should DAP members practically 
do if they participate in a SAT mediation 
process in relation to a reconsideration 
of a DAP decision?
32. Where a DAP member participates in a SAT 

process in relation to the reconsideration of a 
DAP decision, under section 31 of the State 
Administrative Tribunal Act 2004, the Director 
General directs the following process is to be 
followed:

a. During the item ‘disclosure of interests’ in 
the order of business, the DAP member 
should publicly acknowledge if they have 
attended a SAT process in relation to any 
DAP application to be considered at that 
meeting.

Possible wording for a DAP member:

‘In accordance with clause 2.4.10 of the DAP 
Code of Conduct, I participated in a State 
Administrative Tribunal process in relation to 
DAP application [name of application at item 
number], which is to be considered today. 

However, under clause 2.1.3 of the DAP Code 
of Conduct, I acknowledge that I am not 
bound by any confidential discussions that 
occurred as part of the mediation process. I 
undertake to exercise independent judgment 
in relation to any DAP applications before me, 
which I will consider on its planning merits.’
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Who assesses public works 
applications?
1. The Public Works Act 1902 empowers Building 

Management and Works (‘BMW’) with the 
responsibility of assessing public works 
applications. In accordance with s.9F, BMW 
are able to, by way of writing, delegate its 
obligations to a third party. For the purpose 
of DAP applications, BMW may engage a 
planning consultancy to assess and prepare a 
responsible authority report. 

 BMW or its delegate may seek a referral from 
state agencies such as Department of Fire 
and Emergency Services or Department of 
Environmental Regulation for consideration in 
assessing the application.

Are public works applications required 
to provide site specific plans and 
elevations of the proposal?
2. Not necessarily. Public works applications will 

generally be accompanied by a strict design 
brief which limits what can be built.

 For example, an application for a public school 
by the Department of Treasury may be subject 
to a tendering process following a development 
approval. Approval of the design brief allows for 
the Department of Treasury to advertise their 
project and achieve the best outcome for the 
community, without the need to go through the 
approval process again, should there be any 
changes. 

 Under r.13, the presiding member can request 
for site specific plans and elevations relating to 
the application should they feel it is necessary 
for the DAP to assess the application. 

Does the introduction of Development 
Assessment Panels override 
requirements that impact the planning 
framework, such as the Swan and 
Canning Rivers Management Act 
2006, Mining Act 1978, Environmental 
Protection Act 1986, the Public Works Act 
1902, or the Heritage of Western Australia 
Act 1990?
3. No.

4. The fundamental conceptual point to note is 
that Development Assessment Panels (‘DAPs’) 
merely ‘sit in the shoes’ of the responsible 
authority, being local government and/or the 
Western Australian Planning Commission 
(‘WAPC’), and exercise decision-making 
functions under any responsible authority’s 
planning scheme.

5. Where a responsible authority’s powers or 
functions are altered or overridden by other 
legislative requirements, such as the Swan and 
Canning Rivers Management Act 2006, Mining 
Act 1978, Environmental Protection Act 1986, 
the Public Works Act 1902, or the Heritage of 
Western Australia Act 1990, these effects flow 
on and apply to any relevant DAP. Thus, where 
a development application is exempt from 
planning approval under a relevant planning 
scheme, then that application is similarly 
exempt from approval by any DAP.

Practice Note 8 
Public Works DAP Applications
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Will a local government usually be able 
to charge a fee under the Planning and 
Development Regulations 2009 for a 
DAP application involving public works?
6. No.

7. For development applications concerning 
public works by the Crown or emancipations of 
the Government of the State, which fall within 
the ambit of section 6 of the Planning and 
Development Act 2005 (‘PD Act’), and which 
fall within the definition of a DAP application 
for the purposes of the DAP Regulations, 
usually only one fee is payable – the DAP fee. 
Therefore, as a general rule for public works 
DAP applications:

a. Any applicable DAP fee under schedule 1 
of the DAP Regulations is payable.

b. Any applicable local government fee under 
schedule 2 item 1 to the Planning and 
Development Regulations 2009 (‘PDR’) is 
NOT payable.

Do Development Assessment Panels 
alter the usual circumstances by which 
local governments can charge a fee 
under the Planning and Development 
Regulations 2009?
8. No.

9. Section 171A of the PD Act prescribes 
development applications that must be 
determined by a DAP instead of a responsible 
authority under a relevant planning scheme. 
Moreover, regulations 9 and 16 of the DAP 
Regulations make clear that DAPs merely 
‘stand in the shoes’ of the relevant responsible 
authority, as if the DAP were the responsible 
authority in relation to the planning instrument.

 Furthermore, regulation 10(3) of the DAP 
Regulations make clear that any fee payable 

for DAPs is in addition to any fees, costs 
and expenses that are imposed by local 
governments in accordance with the PDR. 
Thus, the DAP fee does not replace any 
responsible authority fee. Therefore, the 
question as to whether a local government fee 
under the PDR is payable is in effect not altered 
by the introduction of DAPs.

10. Applications involving public works, where 
the applicant is an emanation of the Crown 
or Government of the State, are usually 
exempt from approval under a local planning 
scheme pursuant to section 6 of the PD 
Act. As a result, a relevant local government 
fee, such as under schedule 2 item 1 of the 
PDR, for the ‘determination of a development 
application’, will not usually be payable. Again, 
the introduction of DAPs should not alter this 
position.

11. Applications involving public works, where 
the applicant is an emanation of the Crown or 
Government of the State, do still often require 
planning approval from the WAPC pursuant 
to s.5(2) of the PD Act. As the DAP also sits in 
the shoes of the WAPC within certain financial 
thresholds, the applicant must pay the relevant 
DAP fee set out under the DAP Regulations.

Are there any general principles of cost 
recovery that local governments should 
consider when charging a fee?
12. Yes.

13. Section 261 of the PD Act does empower 
regulations to be made for local governments 
to charge fees in connection with the approval 
of development. Furthermore, regulation 48A of 
the PDR allows local governments to charge a 
fee for a service in respect of a DAP application, 
notwithstanding that it will not itself determine 
the application.
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14. Regulation 48A allows local governments 
to charge a fee to recover the costs of 
providing assistance to DAPs; namely, to 
prepare responsible authority reports (‘RAR’) 
under regulation 12 of the DAP Regulations, 
even though the local government is no 
longer arguably ‘determining a development 
application’ as contemplated by schedule 2 
item 1 of the PDR. However, it should be borne 
in mind that the fee items under schedule 
2 of the PDR do not prescribe a fee itself, 
which instead is approved under existing 
powers pursuant to section 6.17 of the Local 
Government Act 1995, but rather merely 
impose a maximum cap.

15. This has been the longstanding published view 
of the WAPC and the Department. For example, 
Planning Bulletin 93/2011 states under section 
3 “Fee principles” that the fee system is based 
on the principle of ‘A maximum fee structure 
that enables local governments to charge less 
or not at all’.

16. Notwithstanding any applicable maximum 
cap under the PDR, a responsible authority is 
generally prohibited under section 45A of the 
Interpretation Act 1984 from imposing a fee 
or charge except on a cost-recovery basis. 
Thus, it would arguably be unlawful for a local 
government to charge a fee under the PDR 
in connection with a development application 
concerning public works, because in those 
situations the WAPC (through officers of the 
Department exercising delegated authority) 
prepares the responsible authority report 
(‘RAR’), not the relevant local government. If 
the local government charged a fee under the 
PDR in the absence of providing the service 
of preparing a RAR, thereby in effect making a 
profit, or imposing a tax or revenue, this would 
arguably be unlawful contrary to the principles 
established under the Interpretation Act 1984.

17. In conclusion, the important conceptual point to 
make is to recognise that the DAP system does 
not alter the circumstances under which a local 

government can charge a fee under the PDR. 
As a local government do not charge a fee 
for public works applications, which is usually 
determined by the WAPC alone, that situation 
does not now change because of the DAPs’ 
system. Rather, the DAPs’ system only imposes 
a new additional fee, which the applicant must 
now pay.

Are there circumstances where a local 
government can still charge fees for 
additional services it provides a DAP, 
even for public works DAP applications?
18. Yes.

19. Notwithstanding the above, local governments 
may, in certain circumstances, lawfully charge 
fees for additional services it performs in 
connection with a DAP application pursuant 
to regulation 49 of the PDR and regulation 14 
of the DAP Regulations. However and again, 
regulation 10(3) of the DAP Regulations make 
clear that it is a matter for local governments, 
and not the Department or DAP secretariat, 
to determine when such a fee for additional 
service might reasonably be charged.

20. The introduction of the DAPs’ system does not 
alter that responsibility imposed on responsible 
authority to only charge fees on a cost-recovery 
basis. If local governments are imposing fees 
contrary to the principles of cost-recovery 
prescribed under the Interpretation Act 1984, 
the responsibility lies with an applicant to seek 
redress, including through a request for the 
itemisation of a bill under regulation 50 of the 
PDR, request for Ministerial exemption under 
regulation 53 of the PDR, or other appropriate 
legal remedy.
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What are the DAP Amendment 
Regulations 2013?
1. The Planning and Development (Development 

Assessment Panels) Amendment Regulations 
2013 (‘DAP Amendment Regulations 2013’) 
were published in the Government Gazette on 
Friday 25 January 2013.

Why were the DAP Regulations 
amended?
2. On 1 July 2011, the State’s new DAPs began 

processing new development applications 
under the DAP Regulations. DAPs are panels 
comprising a mix of technical experts and local 
government representatives with the power 
to determine applications for development 
approvals in place of the relevant decision-
making authority. The introduction of DAPs is 
one of the fundamental principles of the national 
Development Assessment Forum’s leading 
practice model for development assessment.

3. As a major planning reform, which introduced 
a significantly new system, the DAPs’ 
framework was expected to undergo a period 
of continuous improvement. To this end, the 
Department, under the direction of its Director 
General who has a statutory role pursuant 
to the DAP Regulations to provide ongoing 
administrative support, has produced a number 
of policy guidance documents, including codes 
of conduct, standing orders, training manuals 
and practice notes.

4. As part of that process of continuous 
improvement, the Department has undertaken a 
first-annual review of the DAPs’ system, based 
on extensive stakeholder consultation, including 
various workshops. As a result of that review, 
the State Government is likely to introduce a 
range of further general amendments to the 
DAP Regulations in the near future. However, 
three issues have been identified as needing 

more immediate clarification: ambiguities 
concerning the identity of the ‘CEO’; insufficient 
details prescribed in the DAP forms; and 
uncertainties about responsible authority 
reports.

What was the issue concerning  
the identity of the CEO?
5. The DAP Regulations imposed various rights 

and duties on a person described as the ‘CEO’. 
Regulation 3 of the DAP Regulations defined 
CEO as ‘the chief executive officer of the 
department’, meaning the Director General of 
the Department. 

6. However, as the DAPs’ system requires the 
cooperation of local governments with the State 
Government, many stakeholders mistakenly 
believed this term referred to a local government 
CEO under the Local Government Act 
1995, rather than the Director General of the 
Department. In order to mitigate the prospect 
of confusion and enhance readability, the term 
‘CEO’ has been replaced with ‘Planning CEO’.

What was the issue concerning  
DAP forms?
7. The changes are primarily administrative in 

nature. The most immediate objective was to 
remove the instruction under Part B of Form 1, 
which stated, ‘To be completed and signed by 
applicant in the presence of a local government 
officer.’ A number of stakeholders suggested 
this made remote lodgement in isolated local 
government areas difficult.

8. Other minor changes include a better 
differentiation on the forms for recording 
applicant compared with landowner details. 
Although there is a degree of allowance 
provided under section 74 of the Interpretation 
Act 1984 (WA) for deviations that do not 
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materially affect or mislead, a formal change to 
the forms was warranted and considered best 
practice.

9. The Department is otherwise committed 
to continually improving the DAP forms, 
in a manner that most assists applicants, 
responsible authorities and decision-makers.

What were the issues concerning 
responsible authority reports?
10. As outlined in Practice Note 5, Regulation 

12 Responsible Authority Reports (signed 
26/7/2012), there are ambiguities as to who 
is specifically responsible for submitting a 
regulation 12 Responsible Authority Report 
(‘RAR’), where regulation 12(2) merely states:

(2)  A responsible authority to which a DAP 
application is made must give the presiding 
member of the DAP that will determine the 
application a report on the application in a 
form approved by the CEO.

11. As noted in Practice Note 5, ultimately, it is a 
matter for each responsible authority, being the 
relevant local government and/or the WAPC, to 
decide who is to submit the RAR.

12. It was the original intention of the DAP 
Regulations that the report be provided by 
a local government planning officer, not 
necessarily by Council. However, it has 
been suggested that absent any delegation 
arrangements, Councils may or shall endorse a 
RAR prepared by the planning officer. Whenever 
possible, Councils are encouraged to have 
sufficient delegation arrangements in place to 
facilitate a timely approvals process.

13. From the perspective and role of DAP 
secretariat, provided the RAR:

a. contains sufficient information to enable the 
DAP to determine the matter, as prescribed 
under r.12(5);

b. is submitted within the timeframe 
prescribed under r.12(3);

c. is in the format approved by the Director 
General prescribed under r.12(2); and

d. is submitted by a person purporting to act 
on behalf of the responsible authority under 
r.12(2), the DAP secretariat will presume 
the report is the duly authorised RAR for 
the purposes of complying with the DAP 
Regulations.

14. The legal and administrative responsibility 
resides with the responsible authority to 
ensure it submits a RAR that conforms to the 
requirements of the DAP Regulations.

15. Nonetheless, there has been ongoing 
uncertainty as to whether a DAP could proceed 
to determine a DAP application, in a situation 
where a local government, through deliberate 
or inadvertent omission, failed to provide its 
RAR within the prescribed statutory timeframe 
prescribed under regulation 12(3). This issue 
became pertinently identified during the 
development application over James Price 
Point, which was later subject to a Supreme 
Court challenge in Hunter v Minister for Planning 
[2012] WASC 247. In that matter, the Shire 
resolved not to endorse the RAR as prepared 
by its planning staff. On 17 February 2012, the 
then Kimberley Joint Development Assessment 
Panel proceeded to determine the application, 
noting it had a copy of the planning officer’s 
unendorsed RAR, which arguably contained 
sufficient technical planning information 
necessary to take into account all relevant 
considerations, even though the Shire’s Council 
resolved not to endorse the report formally or 
give it to the presiding member.

16. To put this issue beyond doubt, the DAP 
Regulations have been changed allowing a DAP 
determination in the absence of a RAR.
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How have the DAP Regulations been 
changed allowing a DAP determination 
in the absence of a RAR?
17. The 2013 DAP Amendment Regulations 

introduce a new regulation 12(7), which now 
states:

(7) If a DAP is not given a report on a DAP 
application in accordance with this 
regulation, the DAP may determine the 
DAP application in the absence of the 
report.

18. This does not alter but merely clarifies the 
Department’s previous understanding, that 
there was already a pre-existing discretion for a 
DAP to determine a development application, 
in rare circumstances, in the absence of a RAR 
formally endorsed by Council. In particular:

a. the presiding member’s powers under 
regulation 12(4), which provides a 
discretion whether to grant an extension 
of time for a responsible authority to 
provide its RAR, is superfluous if a 
presiding member practicably has no such 
discretion, because the DAP is purportedly 
prohibited from proceeding to determine 
the application if such an extension request 
is refused; and

b. the word ‘that’ as opposed to ‘when’ or 
‘where’ in the phrase under regulation 
12(6), ‘A DAP that receives a report under 
subregulation (2) must have regard to, 
but is not bound to give effect to, the 
recommendation in the report,’ is otiose 
if there cannot be a DAP ‘that’ does not 
receive a report.

Will new regulation 12(7) allow a DAP 
to determine an application without 
sufficient technical information to 
determine a matter on its planning 
merits?
19. No. DAPs will still be bound by general 

principles of administrative law to take into 
account relevant considerations and not take 
into account any irrelevant considerations. 
Reflecting upon the principles enunciated in 
Minister for Aboriginal Affairs v Peko Wallsend 
Ltd (1986) 162 CLR, regulation 12(7) merely 
clarifies that a Council’s view is something the 
DAP is entitled to consider, but is not otherwise 
bound to consider, when reaching its decision.

20. Moreover, reflecting the guidance from 
Murphyores Incorporated Pty Ltd v The 
Commonwealth (1976) 136 CLR 1, this position 
has regard to the broader policy considerations 
of the DAPs’ framework, which is to ensure a 
DAP, comprising a mix of specialist technical 
experts and local government members, 
rather than Council, is the relevant determining 
authority. To suggest otherwise would effectively 
allow a responsible authority to frustrate a 
DAP’s ability to determine a development 
application, clearly contrary to the intent of 
Parliament when it introduced heads of powers 
for DAPs into the PD Act.

21. Finally, to the extent that a DAP is arguably 
bound to consider Council’s opinion of a 
development application, again reflecting 
on Peko, failure to take into account that 
view is not so significant as to render that 
decision invalid. This is especially given the 
DAP determining authority itself consists of 
members of Council. To this end, clause 2.4.9 
of the DAP Code of Conduct preserves the 
independence of local government members 
in the performance of their parallel functions as 
Councillors, so that:
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2.4.9 Nothing in this clause prevents a 
local government member from performing 
functions as a member of a local 
government.

How can the DAP inform itself in the 
absence of a formally endorsed RAR?
22. It is envisioned, as occurred in the matter 

of Hunter, that a DAP may most commonly 
proceed to determine a development 
application without a formally endorsed RAR, in 
situations where the DAP nonetheless has been 
provided with the unendorsed RAR as prepared 
by the responsible authority’s planning officers.

23. Moreover, regulation 13(1) has also been 
amended, so as to allow a presiding member to 
request technical advice and assistance sooner, 
when the DAP is notified of a DAP application, 
rather than merely after the RAR is formally 
received. To this end regulation 13(1) now 
states:

(1) The presiding member of a DAP may, at 
any time after the DAP is notified of a DAP 
application made to a responsible authority, 
direct the responsible authority to give to 
the DAP either or both of the following 
services in connection with the  
application –

(a) technical advice and assistance;

(b) information in writing.

Is there likely to be further changes to 
the DAP Regulations in the near future?
24. Likely yes. As noted above, as part of that 

process of continuous improvement, the 
Department has undertaken a first-annual 
review of the DAPs’ system, based on 
extensive stakeholder consultation, including 
various workshops. As a result of that review, 
the State Government is likely to introduce a 
range of further general amendments to the 
DAP Regulations in the near future. Given 
DAPs introduce a considerably new system, 
the Department is committed to the ongoing 
enhancement of the DAPs’ framework.
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What are the DAP Amendment 
Regulations 2015?
1. The Planning and Development (Development 

Assessment Panels) Amendment Regulation 
2015 (‘DAP Amendment Regulations 
2015’) were published in the Government 
Gazette (‘Gazette’) on 17 April 2015. These 
amendments will come into operation on  
1 May 2015. 

Why were the DAP Regulations 
amended? 
2. On 1 July 2011, the State’s new DAPs began 

processing development applications under the 
DAP Regulations. DAPs are panels comprising 
a mix of technical experts and local government 
representatives with the power to determine 
applications for development approvals in place 
of the relevant decision-making authority. The 
introduction of DAPs is one of the fundamental 
principles of the national Development 
Assessment Forum’s leading practice model for 
development assessment. 

3. The DAPs’ framework was expected to undergo 
a period of continuous improvement. The 
Department has produced a number of DAP 
policy guidance documents including codes of 
conduct, standing orders, training manuals and 
practice notes. 

4. The Department has undertaken a second 
review of the DAPs’ system involving 
extensive stakeholder consultation and various 
workshops in 2014. A number of amendments 
were identified:

a. widening of the opt-in monetary value;

b. empowering the relevant responsible 
authority with the ability to choose to refer 
an otherwise excluded multiple or grouped 
dwelling for the construction of  
10 dwellings or less (and if it is above  
$2 million) to a DAP for determination; 

c. the DAP groupings in the regional area be 
amended to create three regional DAPs, 
that is, Kimberley/Pilbara/Gascoyne, Mid-
West/Wheatbelt, and the Southern JDAPs;

d. introducing ‘stop the clock’ mechanisms 
whereby the statutory timeframe of when 
the application is made and the application 
is determined may be ‘paused’;

e. the DAP meeting quorum requirements be 
amended so that quorum is achieved if a 
presiding member and any two members 
are in attendance;

f. where a DAP meeting is cancelled after the 
agenda for the meeting is published, a DAP 
member may still be paid at the Director-
General’s discretion; 

g. modifications to DAP approvals or 
conditions of approval may be dealt with 
via email (if necessary); and 

h. if the presiding member or deputy presiding 
member is unable to attend a scheduled 
DAP meeting, the Director General may 
appoint an alternative presiding member 
from another DAP to attend that meeting. 

5. Except for [4c] (above), the changes to the DAP 
Regulations will take effect on 1 May 2015.

Practice Note 10 
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What are the new mandatory and 
optional monetary values under 
regulations 5 and 6 of the DAP 
Regulations respectively? 
6. The DAP Regulations provide for DAPs 

to determine certain types of applications 
including: mandatory DAP applications; optional 
DAP applications; applications delegated to 
the DAP; and regulation 17 minor amendment 
applications. Mandatory or optional DAP 
applications are determined by the estimated 
costs of the development (and provided it is 
not an ‘excluded development applications’ as 
defined under regulation 3). 

7. The 2015 DAP Amendment Regulations 
introduce new monetary values for mandatory 
and optional DAP applications under regulations 
5 and 6 respectively:

 Mandatory DAP Application

 Above $20 million – City of Perth

 Above $10 million – all other metropolitan  
and regional local governments

 Optional DAP Application

 $2 million or more and less than $20 million – 
City of Perth

 $2 million or more and less than $10 million 
– all other metropolitan and regional local 
governments

8. As of 1 May 2015, applicants may decide 
whether they want the DAP or the otherwise 
responsible authority to determine their 
development applications under the new 
‘optional’ monetary values (provided that their 
applications do not fall within the definition 
of ‘excluded development’ under the DAP 
Regulations). A DAP will be required to 
determine development applications which  
falls under the ‘mandatory’ monetary value.

What is the ‘stop-the-clock’ 
mechanisms?
9. The 2015 DAP Amendment Regulations 

introduce ‘stop-the-clock’ mechanisms under 
regulations 12(4A) and 16(2B), which read: 

12(4A) For the purposes of calculating the 
period within which the report on a 
DAP application must be given under 
subregulation (3)(a) or (c), an excluded 
day or period is not to be counted.

16(2B) If a planning instrument provides that 
an application is deemed to be refused 
if not determined within a specified 
period after the application is made, 
the following period is’ to be excluded 
in calculating the period between when 
the application is made and when the 
application is determined –

 any period of extension for the 
giving of a report on an application 
referred to in a notice given under 
regulation 12(4). 

Responsible Authority Report Submission

10. Regulation 12(3) requires the relevant 
responsible authority to submit a responsible 
authority report (‘RAR’) within a prescribed 
timeframe. Regulation 12(4A) makes clear ‘that 
an excluded day or period as defined in  
r.12(4B) is not to be counted for the purpose of 
calculating the period within which the RAR on 
a DAP application must be given. 

Effects of the stop the clock mechanism

11. Most planning schemes have provisions stating 
that an application for planning approval is 
deemed to have been refused if a determination 
in respect of that application is not conveyed 
to the applicant within either 60 or 90 days 
of the receipt of the application. This is also 
commonly known as the ‘deemed refusal 
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period’. Regulation 16(2B) makes clear that the 
following timeframe is excluded in calculating 
the time when the application is made and the 
application is determined: 

a. the extension of time agreed between the 
applicant and the presiding member under 
regulation 12(4).

12. An extension time agreed between the 
applicant and the presiding member pursuant to 
regulation 12(4) effectively ‘pauses’ the statutory 
decision-making timeframe. The deemed 
refusal period is ‘postponed’ until the time 
agreed between the applicant and the presiding 
member has expired. 

Further Information on receipt  
of a DAP application 
13. The mechanism for local governments to seek 

further information under regulation 11A has 
been removed.

 See Practice Note 13 for further information. 

What are the processes and procedures 
in delegating DAP applications to the 
DAP for determination? 
14. Part 3 of the DAP Regulations provide 

procedures enabling the relevant responsible 
authority to delegate their powers to determine 
certain applications to their DAP. These 
procedures have been streamlined considerably 
under the 2015 DAP Amendment Regulations.

15. The relevant responsible authority may delegate 
their powers to determine certain applications 
once they notify the following in writing:

a. the applicant of the development 
application; and

b. the Director General of the Department. 

16. The relevant responsible authority will no longer 
be required to publish a notice in the Gazette or 
obtain the Director General’s written consent for 
the delegation to take effect. 

Could the relevant responsible authority 
delegate any DAP application to their 
DAP for determination? 
17. The relevant responsible authority could 

delegate the following applications to their  
DAP for determination:

a. Optional DAP applications which fall within 
the new monetary value; and

b. Development applications for the 
construction of less than 10 grouped or 
multiple dwellings (see paragraph 23)

18. Under the DAP Regulations, the relevant 
responsible authority can delegate its power to 
determine an optional DAP application to their 
DAP provided it falls within the monetary value. 
This power has existed since the enactment of 
the DAP Regulations.

19. The 2015 DAP Amendment Regulations also 
empower the relevant responsible authority 
to delegate development applications for 
the construction of less than 10 grouped or 
multiple dwellings and any associated carport, 
patio, outbuilding and incidental development 
(‘Grouped or Multiple Dwelling DAP 
Applications’) to their DAP, provided that the 
estimated cost of the development falls within 
the minimum value of $2 million. These types 
of applications were historically considered 
‘excluded development’ under the DAP 
Regulations. As of 1 May 2015, if the relevant 
responsible authority delegates its power to 
their DAP to determine Grouped or Multiple 
DAP Applications, that DAP can determine 
those applications.

D
A
PS

Practice Note 10



- 35 -

 

D
A
PS

Practice Note 10

Could an applicant delegate a grouped 
or multiple dwelling application of 
10 dwellings or less to their DAP for 
determination? 
20. No. The power to elect to delegate certain 

excluded Grouped or Multiple Dwelling 
applications remains with the relevant 
responsible authority (not the applicant). 

Could the relevant responsible  
authority delegate other ‘excluded 
development applications’ to their  
DAP for determination? 
21. The relevant responsible authority can only 

delegate Grouped or Multiple Dwelling DAP 
Applications. Powers to determine other 
‘excluded development applications’ remain 
with the relevant responsible authority. 

22. A DAP is still unable to determine the following 
‘excluded development application’ under the 
DAP Regulations: the construction of a single 
house; development within an improvement 
scheme area; development by the relevant 
responsible authority; and development in an 
area where a DAP is not established or has 
been established for less than 60 days at the 
time the application was made. 

Could a presiding member of a DAP 
determine an application from  
another DAP? 
23. Previously, if a presiding member and deputy 

presiding member was unable to be involved 
in an application or attend DAP meetings for 
a period of time by reason of illness, absence 
or other cause, it was possible to obtain a 
replacement only by the approval of the Minister 
to appoint an alternative presiding member. 

24. The 2015 DAP Amendment Regulations 
introduce regulation 27(3A) whereby the 
Director General of the Department (rather 
than the Minister) may appoint an alternative 
presiding member from another DAP (that has 
already been appointed by the Minister) to 
undertake the duties of the presiding member  
of that DAP, as required. 

When a DAP meeting has been 
cancelled and reports have been 
published, could DAP members  
be paid a fee? 
25. The 2015 DAP Amendment Regulations 

introduce regulation 31(3A), which states:

(3A) A DAP member may be paid 50% of the 
fee to which the member would have been 
entitled under subregulation (1) or (2) for 
attending a DAP meeting if –

(a) the DAP meeting is cancelled after the 
agenda for the meeting was published 
in accordance with regulation 39(1); 
and

(b) the Director General approves the 
payment. 

26. This provision accommodates circumstances 
where a DAP member has done significant 
amount of preparation work prior to a meeting 
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which is cancelled because the DAP application 
is withdrawn from the agenda. Payments to 
DAP members in these circumstances are at 
the Director General’s discretion. 

If a local government member ceased 
to be a councillor in their district area, 
would they also cease to be a DAP 
member? 
27. Yes. When a local government member of 

a DAP ceases to be a member of their local 
government’s council, he or she shall cease to 
be a DAP member immediately. This confirms 
what has always been the Department’s 
position.

What happened to the short-list 
working group? 
28. The 2015 DAP Amendment Regulations 

remove any reference to the short-list working 
group. As of 1 May 2015, the Minister may 
establish any such group on an ad hoc basis to 
provide advice on appropriate candidates for 
appointment as specialist members of a DAP  
or alternate members of a DAP. 

Could DAP applications be determined 
by electronic communication such  
as emails? 
29. The 2015 DAP Amendment Regulations replace 

the word “instantaneous” with “electronic” 
allowing applications that are made under 
regulation 17 to be determined via electronic 
communication such as email if the presiding 
member directs.

What are the new DAP meeting quorum 
requirements under the 2015 DAP 
Amendment Regulations? 
30. DAP meetings will be held as often as 

necessary. Specialist and local government 
members should attend all DAP meetings 
following their appointment. As of 1 May 2015, 
the quorum of a DAP will be achieved when a 
presiding member and any two DAP members 
are in attendance (irrespective of whether they 
are specialist members or local government 
members). 

Who represents the DAP at a State 
Administrative Tribunal (‘SAT’) 
proceeding? 
31. For the purpose of SAT proceedings only, the 

2015 DAP Amendment Regulations make 
clear that the presiding member alone (not the 
entire panel) is the decision-maker and the 
respondent in any application for review of the 
determination of a DAP application. This change 
is necessary to ensure the State Solicitor’s 
Office receives clear and timely instructions.

32. For the purposes of reconsideration of 
a decision under section 31 of the State 
Administrative Tribunal Act 2004, the entire 
panel of the DAP will be the decision-maker. 
The decisions also remain open to the public.

Why was the definition of  ‘Planning  
CEO’ amended to ‘Director General’?
33. Many stakeholders mistakenly believed the  

term ‘Planning CEO’ under the DAP 
Regulations referred to the CEO of the relevant 
local government. The 2015 DAP Amendment 
Regulations replace the word ‘Planning CEO’  
to ‘Director General’ to avoid any confusion. 
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What are the 2016 DAP Amendment 
Regulations?
1. The Planning and Development (Development 

Assessment Panels) Amendment Regulations 
2016 (‘DAP Amendment Regulations 2016’) 
were published in the Government Gazette on 
16 December 2016. These amendments will 
come into operation on 1 February 2017.

Why were the DAP Regulations 
amended?
2. On 1 May 2015, amendments to the DAP 

Regulations took effect. The amendments were 
the outcome of a review of the operation of the 
DAP system undertaken by the Department 
of Planning, Lands and Heritage as part of the 
State Government’s Planning Makes it Happen: 
Phase Two reform agenda. Following review 
by the Joint Standing Committee on Delegated 
Legislation (‘JSCDL’) the then Minister for 
Planning gave an undertaking to Parliament to 
address issues identified by the JSCDL through 
further amendments to the DAP Regulations.

3. In October 2014 the Legislative Council 
Standing Committee on Uniform Legislation 
and Statutes Review (‘Standing Committee on 
Uniform Legislation’) reviewed the operation 
and effectiveness of the DAP Regulations.

4. The Standing Committee on Uniform Legislation 
handed down its findings and recommendations 
on 8 September 2015 (‘Report 93’). The 
Committee was generally supportive of the 
Development Assessment Panel (‘DAP’) system 
and suggested a number of amendments to the 
DAP Regulations, including suggested changes 
to DAP fees and charges.

5. In response to Report 93 the State Government 
provided its support to amend certain 
provisions of the DAP Regulations.

6. Throughout 2016 the Minister for Planning; 
Lands with the assistance of the Parliamentary 
Secretary, conducted further significant 
consultation on the operation of the DAP 
system with stakeholders, including meetings 
with all metropolitan local governments. As 
an outcome of that consultation, and upon 
receiving further advice from the Department, 
additional minor amendments to the DAP 
Regulations were identified to improve the 
operation of the DAP system.

7. Accordingly, the DAP Amendment Regulations 
2016:

1. give effect to the undertakings given by the 
former Minister for Planning in response to 
issues raised by the JSCDL;

2. implement the State Government’s 
response to the Standing Committee on 
Uniform Legislation Report 93; and

3. provide other improvements to the 
operational effectiveness of the DAP 
system in response to feedback from 
stakeholders.

8. These changes are predominantly administrative 
in nature and will ensure that the DAP system 
remains efficient, flexible and responsive, as well 
as increase transparency and accountability.

What changes have been made to the 
categorisation of DAP applications for 
the development of warehouses?
9. From 1 February 2017, applications for the 

development of warehouses will be considered 
‘optional DAP applications’ if the development 
has an estimated cost of $2 million or more.

10. Warehouses are unlikely to have a significant 
amenity impact, or be of such technical 
difficulty, that would warrant consideration by 
the special decision-makers under the DAP 
system.

Practice Note 11 
DAP Amendment Regulations 2016
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11. Accordingly, proponents will have a choice to 
opt out of the DAP system for the development 
of warehouses; regardless of whether such 
applications meet the ‘mandatory DAP 
application’ monetary threshold.

What happens to existing DAP 
applications for development  
of a warehouse?
12. Any existing DAP application for the 

development of a warehouse that was 
submitted prior to 1 February 2017 will continue 
to be determined by the DAP, unless the 
applicant withdraws their DAP application and 
submits the application to the local government 
for consideration.

What changes have been made to  
who is able to determine a Form 2 
application for amendment or 
cancellation of a DAP approval?
13. Regulation 17 allows for an owner to apply to 

the DAP for an amendment to or cancellation of 
a DAP approval that applies to their land. When 
the DAP Regulations were first introduced, 
this ability to amend or cancel a development 
approval was unique to the DAP system. 
Therefore, if the development application 
was determined by the DAP, then the Form 2 
application for amendment or cancellation of 
the approval also needed to be determined by 
the DAP.

14. However, with the introduction of Schedule 2 
clause 77 of the Planning and Development 
(Local Planning Schemes) Regulations 2015 
(‘LPS Regulations’) in October 2015, local 
governments now also have the ability to 
amend or cancel a development approval.

15. Therefore, from 1 February 2017, an owner 
will be able to choose whether the DAP or the 
responsible authority determines their Form 2 
application under new regulation 17A. However, 
applications under regulation 17 and 17A 
should not be made concurrently.

16. If the owner elects for the local government, 
rather than the DAP, to determine a Form 2 
application, then the application is to be made 
and determined in accordance with Schedule 
2 of the LPS Regulations and any additional 
provisions contained in the local planning 
scheme as if the original development approval:

(a) had not been granted pursuant to a DAP 
application; and

(b) had instead been granted by the 
responsible authority.

17. It is important for local governments to note that 
if a development approval granted by a DAP is 
the subject of review proceedings before the 
State Administrative Tribunal (‘SAT’), the local 
government should refrain from determining 
an application to amend the development 
approval until the SAT review proceedings have 
concluded.

What happens to existing Form 
2 applications for amendment or 
cancellation of a DAP approval that 
have been made to the DAP?
18. Any existing Form 2 DAP application that 

was submitted prior to 1 February 2017 will 
continue to be determined by the DAP, unless 
the applicant withdraws their Form 2 DAP 
application and submits the application to the 
local government for consideration.
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Is a DAP meeting held to determine a 
Form 2 application for amendment or 
cancellation of a DAP approval to be 
open to the public?
19. A DAP meeting to determine a Form 1 

development application has always been 
required to be open to the public under 
regulation 40(2), whereas regulation 40(4) 
established a system whereby Form 2 
applications for amendment to or cancellation 
of a DAP approval under regulation 17 were 
presumed to be held at a closed meeting, 
unless the presiding member directed that the 
meeting be open to the public.

20. In practice, almost all Form 2 determinations 
are held at an open meeting. However, as the 
prospect of closed meetings has been a cause 
of concern for some members of the public, 
regulation 40(2) has been amended to reverse 
the presumption that Form 2 determinations will 
be held behind closed doors. Regulation 40(2) 
now provides that any DAP meeting (whether 
it be for the determination of a Form 1 or a 
Form 2 application), is to be open to the public, 
unless the presiding member of the DAP directs 
under regulation 40(4) that the determination of 
a Form 2 application is not to be open to the 
public.

What change has been made to the 
timeframe for publishing notice of a 
DAP meeting?
21. From 1 February 2017 DAP agendas will need 

to be published on the DAP website and the 
website of the relevant local government 7 days 
(as opposed to 5 days) before the meeting.  
This ensures that members of the public are 
given sufficient notice of an upcoming DAP 
meeting.

Has the change to the timeframe for 
publishing notice of a DAP meeting 
affected the timeframe for submitting 
the RAR?
22. Yes.

23. It would be contrary to the State Government’s 
planning reform agenda for the additional 2 
day timeframe for publishing notice of a DAP 
meeting to lengthen the time taken for a DAP 
application to be determined.

24. Therefore, to cater for the additional 2 day 
notice period, regulation 12(3) has been 
amended to reduce the timeframe for the 
responsible authority to submit its RAR by  
2 days.

25. The new timeframes for submitting the RAR  
are as follows:

a. If the DAP application is made to the 
Commission or is not required to be 
advertised – 48 days after the application 
is made;

 b. If the DAP application is required to be 
advertised and the scheme or interim 
development order provides that the 
application is deemed to be refused if it is 
not determined within a period of 90 days 
– 12 days before the day on which the 
application is deemed to be refused; or

c. In any other case – 78 days after the 
application was made.
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Are local governments required to 
personally notify people who provided 
a submission with respect to a DAP 
application of a scheduled meeting?
26. Yes.

27. Although DAP agendas are published on the 
DAP secretariat website and the website of 
the relevant local government, this does not 
necessarily bring the existence of the scheduled 
meeting to the attention of interested members 
of the public.

28. Where a DAP application has been advertised, 
persons who were sufficiently interested to 
make a formal submission are the persons most 
likely to be aggrieved if they are not made aware 
of the DAP meeting, or only become aware at 
short notice.

29. Therefore, in order to address this legitimate 
concern, regulations 39(1A), (1B), and (1C) have 
been introduced to require a local government 
that receives written submissions during any 
formal advertising period with respect to the 
DAP application, to give written notice of the 
scheduled meeting to submitters 7 days before 
that meeting takes place.

30. The local government will not be required to 
give such notice if:

a. the submission was received after the close 
of the formal advertising period;

b. it is not reasonably practicable for the local 
government to do so (e.g. the submitter did 
not provide a postal or email address with 
their submission); or

c. the DAP application was not advertised.

31. In some instances, there may be limited time 
between the local government receiving the 
meeting agenda from the DAP secretariat, 
and the local government needing to send the 
notice to submitters under regulation 39(1A). 
Therefore, local governments are encouraged 
to ensure that a contact list of submitters is 
prepared in advance. Also, if this situation 
arises, local governments are encouraged to 
send the notice via email rather than post, as 
permitted by regulation 39(1C).

Are DAPs required to provide reasons 
for decisions?
32. Yes, regulation 44(1A) has been introduced to 

mandate that the minutes of a DAP meeting 
must include both a record of the determination 
and the reasons for the DAP’s decision.

33. Where the DAP adopts the responsible 
authority’s recommendation contained within 
the RAR, the minutes of the meeting simply 
need to provide that the reasons for decision 
are as per the report.

34. If the DAP’s decision differs from the 
recommendation contained within the RAR, the 
DAPs reasons in the minutes of the meeting 
should explain the proposal’s compliance (or 
non-compliance in the case of a refusal) with 
the relevant planning framework including, but 
not limited to, the relevant planning scheme, 
state planning policy, and local planning policy. 
Further guidance on providing reasons for 
decisions will be provided in the RAR template 
and the ‘Development Assessment Panel: 
Training Notes.’
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What change has been made to the 
term of appointment for DAP members?
35. As local government elections are held every 2 

years for half of the council, if local government 
DAP member terms also expire after 2 years 
then situations can arise where there is a period 
of time in which no local government councillors 
have been formally appointed to the DAP.

36. A local government DAP member who retains 
office as local councillor after an election can 
remain a DAP member for 3 months after their 
term of appointment expires, under regulations 
34(1) and 34(3). However it has been found that 
the 3 month period for formal reappointment as 
a DAP member is insufficient.

37. Accordingly, regulation 29(2) has been 
amended to provide that a DAP member can 
be appointed for a term of up to 3 years, rather 
than 2 years. This will allow local government 
DAP members who retain office as local 
councillors after an election to remain in place 
as DAP members until they can be formally 
reappointed.

Can a DAP member be removed if 
compulsory training is not undertaken?
38. Under regulation 30(1) a DAP member must 

attend compulsory training before the member 
is able to sit at a DAP meeting or perform any 
other functions as a DAP member.

39. However, the Department is aware of cases 
where appointed DAP members have remained 
untrained because they have declined several 
invitations to attend training. Concern was also 
raised by the Standing Committee for Uniform 
Legislation that there had been issues with 
appointed DAP members not being sufficiently 
trained.

40. Therefore, regulation 32(3)(e) has been 
introduced to provide the Minister for Planning 
with the power to remove a DAP member who 
does not avail himself or herself of reasonable 
opportunities to undertake the compulsory 
training.

What changes are being made  
to DAP fees?
41. Since the DAP system was introduced on 1 July 

2011, the system has developed and grown in 
volume and complexity. Accordingly, the role 
played by DAP members, and in particular 
presiding members has expanded beyond what 
was originally envisaged. Therefore, a number of 
increases to DAP sitting fees have been made.

42. New DAP sitting fees have been introduced for:

a. ‘re-training’ of DAP members; and

b. the presiding member to determine a 
dispute between an applicant and a local 
government with respect to compliance 
with a regulation 11A notice.

43. As a consequence of these changes to the DAP 
sitting fees, DAP application fees have been 
increased to ensure that the system continues 
to recover its costs.

44. The DAP application fees and DAP member 
sitting fees are available at Schedule 1 
and Schedule 2 of the DAP Regulations, 
respectively.
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Practice Note 12 
Update to Meeting Practices

This document is a practice note issued by the 
Director General of the Department of Planning, 
Lands and Heritage under regulation 40(5) of 
the Planning and Development (Development 
Assessment Panels) Regulations 2011 which 
provides that the Director General may issue 
practice notes and each Development Assessment 
Panel (DAP) must comply with those practice notes.

I hereby issue this Practice Note in order to 
protect the health and well-being of our staff, DAP 
members and the public in light of the risks posed 
by COVID-19 with immediate effect. DAP meetings 
will, where possible, be conducted by electronic 
means open to the public rather than requiring 
attendance in person. 

If you need assistance or understanding of this 
document please contact the DAP Secretariat, 
comprising officers of the Department of Planning, 
Lands and Heritage, at daps@dplh.wa.gov.au and 
6551 9919.  

Readers are also encouraged to view the document 
Development Assessment Panel – Frequently 
Asked Questions, which can be found at:  
www.dplh.wa.gov.au/getmedia/6eb7ff5d-f853-
435b-b224-c6f513c059e2/DAPS-FAQ-Dec2018.

mailto:daps%40dplh.wa.gov.au?subject=
http://www.dplh.wa.gov.au/getmedia/6eb7ff5d-f853-435b-b224-c6f513c059e2/DAPS-FAQ-Dec2018
http://www.dplh.wa.gov.au/getmedia/6eb7ff5d-f853-435b-b224-c6f513c059e2/DAPS-FAQ-Dec2018
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Practice Note 13 
Action Plan for Planning Reform 

What is the Action Plan for Planning 
Reform?

Following an independent review of the planning 
system in May 2018, the State Government 
released the Action Plan for Planning Reform 
(August 2019). The Action Plan identifies three goals 
for the reform of the planning system, along with 19 
reform initiatives and associated actions to achieve 
these goals. The reforms will ensure Western 
Australia’s planning system leads and enables well-
designed and innovative land-use and development 
solutions to respond to the challenges of the next 
phase of the State’s growth. 

What changes will be made to DAPs?

Initiative C8 of the Action Plan aims to develop and 
implement changes to the DAP structure, practices 
and procedures to make DAP processes more 
consistent and transparent. This will be achieved 
through a range of legislative and governance 
changes to the DAP system.

Key structural changes include:

a)  a reduction in the total number of DAP panels 
from nine to no more than three

b)  the engagement of a reduced number of DAP 
specialist members on a full-time basis 

c)  the establishment a pool of subject matter 
experts to provide independent, specific advice 
when required (no changes are proposed to the 
arrangements for local government councillor 
representation on DAPs).

Key procedural changes include:

a)  an improved statement of reasons for DAP 
decisions which address key matters raised 
in the Responsible Authority Report and 
submissions received

b)  DAP meetings being held at regular times, with 
the option to hold meetings outside of ordinary 
business hours where appropriate

c)  meetings being audio recorded, with recordings 
made available online

d)  procedures and practice notes will be updated 
to provide clear arrangements for deferring 
matters, managing additional information 
presented at meetings, and exercising flexibility 
in meeting procedures, where appropriate.

What are the new DAP boundaries?

As a transitional measure towards the 
implementation of the C8 reform, the existing DAPs 
will be reduced to 5 as follows to take effect from 
27 April 2020:

1. City of Perth Local Development 
Assessment Panel (LDAP) (No Change)

2. Metro Inner-North Joint Development 
Assessment Panel (JDAP)

 Comprising the existing Metro West JDAP, 
City of Stirling, City of Bayswater and Town of 
Bassendean.

3. Metro Inner-South JDAP

 Comprising the existing Metro Central JDAP 
(except City of Bayswater and Town of 
Bassendean), City of Fremantle and Town of 
East Fremantle. 

4. Metro Outer JDAP

 Comprising the existing Metro East JDAP, 
Metro North-West JDAP (except City of Stirling) 
and Metro South-West JDAP (except City of 
Fremantle and Town of East Fremantle). It is 
intended that this panel will remain unchanged 
as part of the future model of no more than 
three panels.

5. Regional JDAP

 Comprising the existing Mid-West/Wheatbelt 
JDAP, Kimberley Pilbara Gascoyne JDAP and 
Southern JDAP. 
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Will there be any future changes to the 
DAP boundaries? 

It is likely that further changes to the DAP 
boundaries will be considered as part of future 
changes to the DAP system. The Action Plan for 
Planning Reform to simplify and modernise the 
planning system outlines the reduction to no more 
than three panels.

What happens to the existing DAP 
applications submitted prior to 27 
April 2020 which have not yet been 
determined by a DAP? 

Any existing DAP applications that have not been 
determined by 27 April 2020 will be considered 
under the relevant revised panel structure.

What DAP process improvements are 
being introduced?

Improvements to the DAP reporting process will 
provide:

• more consistent DAP process, greater 
transparency of information and access to plain 
English information for the community 

•  a mechanism for communicating and 
highlighting the key considerations/issues of an 
application to DAP members at an early stage 
of the DAP process 

•  more streamlined, clear and concise reports 
with a greater focus on the key issues/
considerations of an application.

These improvements and process changes, 
effective 27 April 2020, include the following:

• Agenda and meeting minute templates have 
been revised with additional information being 
made publicly available, and a contents page 
incorporated for ease of reference. 

•  The publication of presentation and submission 
details as well as DAP Regulation 13 directions 
and responses to  further information, as part of 
the meeting agenda.

Will any further changes being made  
to the DAP system? 

Wider measures to ensure the DAP system 
remains responsive to the changing environment 
and continues to support the economic resilience 
of our State may also be implemented. These 
include a focus on the transparency of information, 
consistency of advice and plain English for the 
community. 

These measures include: 

•  improved processes and updated reporting 
templates 

•  further guidance for assessment reports 

• availability of more information, including 
presentation details and advice provided to 
panels 

• improved layout of the DAP website 

• release of all DAP applications on the PlanWA 
online map.

What is a Significant Development?

As part of the State Government measures for 
COVID-19 economic recovery, a temporary 
assessment pathway for significant developments 
has been established. Applications for significant 
development will be assessed by the State 
Development Assessment Unit and determined by 
the WAPC.

Significant developments by their nature are 
complex and require input from a range of technical 
experts and authorities as part of the assessment 
process. 



- 45 -

 

D
A
PS

Practice Note 1D
A
PS

Practice Note 13

To be considered as a significant development - 
proposals  for the purpose of this pathway must 
have an estimated cost of either:

• $20 million or more if wholly or partly in the 
metropolitan region; or

• $5 million or more in areas outside the 
metropolitan region (excluding warehouses).

Other projects that are deemed to be of State or 
regional importance that may not meet the above 
criteria, but are considered important to assist in 
the COVID-19 recovery, may also be referred by the 
Premier, on the recommendation of the Minister for 
Planning, to the WAPC for determination.

Can a significant development still be 
determined by the DAP?

Yes. Where an applicant does not elect to have a 
significant development application determined by 
the WAPC, the application must be determined by 
the DAP according to the normal processes where 
it meets the mandatory requirements under the r.5 
of the DAP Regulations. 

Can local governments still determine 
regional significant development 
applications within the DAP optional 
threshold?

Yes. Applications with an estimated development 
cost of between $5 million and $10 million in areas 
outside the metropolitan region may be eligible for 
consideration by the LG, DAP or WAPC.  

The following table provides guidance for 
development applications that meet certain 
financial thresholds outside the metropolitan region 
(exclusions apply):

Estimated 
Cost

Optional 
DAP

Significant 
Development

Determining 
Body

$2m – less 
than $5m

Yes No LG or DAP

$5m – less 
than $10m

Yes Yes
LG, DAP  
or WAPC

$10m  
or more

No Yes
DAP  
or WAPC

What happens with existing significant 
development applications in the DAP 
system?

Existing significant development applications that 
have been lodged through the DAP system will 
continue to be determined by the DAP. 

However, the applicant may elect to withdraw the 
application from the DAP system and submit the 
application for determination by the WAPC, along 
with any associated fees.

Further information on the COVID-19 economic 
recovery plans can be found here -  
www.dplh.wa.gov.au/projects-and-initiatives/
planning-reform/covid-19-planning-reforms

Further information on the State Development 
Assessment Unit can be found here -  
www.dplh.wa.gov.au/sdau

https://www.dplh.wa.gov.au/projects-and-initiatives/planning-reform/covid-19-planning-reforms
https://www.dplh.wa.gov.au/projects-and-initiatives/planning-reform/covid-19-planning-reforms
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How does the recent changes to the LPS 
regulations affect the DAP system?

As part of  the State’s planning reform initiatives, 
amendments to the LPS regulations came into 
effect on 15 February 2021. 

As a result of these changes, consequential 
amendments were made to the DAP regulations 
including the removal of the regulation 11A ‘stop-
the-clock’ mechanism for local governments 
to seek further information on receipt of a DAP 
application. However, clause 63A of the LPS 
regulations, which provides a compliance check 
prior to accepting a development application, 
applies to development applications made under a 
local planning scheme that are determined by the 
DAP.

The following additional steps in relation to clause 
63A must be completed by the local government 
for a DAP application:

•  Provide all the relevant information and material 
to the DAP Secretariat within seven days after 
the date the application was accepted for 
assessment.

•  The above information is to include:

–  any written notice under clause 63A, 
requiring amendments to an application 
or additional information prior to it being 
accepted for assessment – any further 
information or documentation provided by 
the applicant to the local government in 
response to the abovementioned notice.

Clauses 65A and 65B of the LPS regulations 
provides for requests for additional information, 
which also apply to development applications made 
under a local planning scheme that are determined 
by the DAP. 

The following additional steps in relation to clauses 
65A and 65B must be completed by the local 
government for a DAP application:

•  Provide the following information to the 
DAP Secretariat for any request for further 
information within three days of acceptance by 
the applicant:

–  A copy of the request.

–  The date the request was accepted.

•  Provide the following information to the DAP 
Secretariat within seven days of the information 
being provided by the applicant or the last day 
of the period specified in the notice (where no 
information was given):

–  Any further information or material provided 
in response to the request that is submitted 
within the period specified in the request.

–  The date the above information or material 
was provided.

•  Provide to the DAP Secretariat any further 
information or material given to the local 
government by an applicant on their own 
initiative within seven days of the applicant 
submitting this information.

Further information on the LPS regulation 
amendments can be found here - 
www.dplh.wa.gov.au/lpsregs

Have changes been made to the 
commencement of an approved 
development?

Yes. According to regulation 16A, if development 
approval is granted by a DAP, the development 
must be substantially commenced within the period 
of 4 years from the date the decision is made.


