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Explanatory Paper 
The Heritage Act 2018 (the Act) came into effect in July 2019 with a set of ‘proclamation 
regulations’ that had been agreed as the minimum needed for the operation of the key features 
of the Act. Amendments are now proposed to extend the regulations supporting the Act and 
to revise some areas that have been found to require attention.  

 

What the Heritage Act 2018 says: 

Section 164. Regulations 

(1) The Governor may make regulations prescribing all matters that are required or 
permitted by this Act to be prescribed, or are necessary or convenient to be prescribed 
for giving effect to this Act.   

 

Some of the proposed amendments relate to provisions within the Act that operate only once 
associated Regulations are gazetted but were not considered essential for the initial 
implementation of the Act.  In other cases, the amendments clarify or expand on provisions 
within the Act. 

This document identifies key areas of proposed change and is aligned with the process for 
seeking submissions and feedback through the Department of Planning, Lands and Heritage 
consultation hub.  Comments on any further changes that are not detailed in this document 
may also be submitted within the consultation process. 
 
The legislation that will amend the Regulations will be the Heritage Amendment Regulations 
2021.  This paper identifies the proposed changes and clarifies the intent of each amendment, 
to encourage informed submissions that will assist in determining the final amendments that 
should be adopted.  References relate to relevant sections of the Heritage Act 2018 and the 
consultation draft of the Heritage Amendment Regulations 2021.  

 
Item 1 – Nominating a deputy chairperson 
This proposed amendment is within the part of the Regulations dealing with the composition 
and operation of the Heritage Council of Western Australia (the Council). 

What Heritage Act 2018 says: 

Section 14. Membership and proceedings 

(1) The Council consists of up to 9 persons appointed to be members by the Governor on 
the nomination of the Minister. 

(2) The Minister must nominate for appointment as chairperson of the Council under 
subsection (1) a person who in the opinion of the Minister has demonstrated 
knowledge, experience, skills or qualifications relevant to the position of chairperson. 

(3) … 
 

(4) Regulations may provide for the following — 

(a) … 

(b) … 

(c) the appointment of alternate members to deputise for members who are temporarily 
unable or unavailable to act 
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Draft amendments to Regulation 10. Acting chairperson 

The requirement for the Minister to appoint a temporary chairperson for each instance of the 
chairperson’s absence has been identified as a process that could be improved.  Recognising 
that the authority to appoint the chairperson resides with the Minister, the alternative approach 
taken in the draft amendment is to seek appointment of a deputy chairperson by the Minister.   

Further minor changes provide a process for circumstances when neither the chairperson nor 
deputy is available.   

 

Draft Regulation 10 (as amended):  Acting in chairperson’s place 

(1) The Minister may appoint a member of the Council as deputy chairperson. 

(1A) If the chairperson of the Council is unable or unavailable to act because of illness, 
 absence or other cause, or if there is no chairperson, the deputy chairperson may 
 act temporarily in the chairperson’s place. 

(1B) If, in the circumstances set out in subregulation (1A), the deputy chairperson is also 
 unable or unavailable to act because of illness, absence or other cause, or if there 
 is no deputy chairperson, the Council may recommend to the Minister which member 
 will act as chairperson. 

(1) If the chairperson of the Council is unable or unavailable to act because of illness, 
absence or other cause, or if there is no chairperson, the Council may recommend to 
the Minister which member will act as chairperson. 

[further minor changes included in this regulation] 

 

 

Item 2 – Nominations to the State Register of Heritage Places 
Section 39 of the Act outlines the process for nominations to enter places on the register  

What Heritage Act 2018 says: 

Section 39.  Nomination for entry in the register 

(1) A person may, in accordance with the regulations, nominate a place for entry in the 
register.  

 

Draft amendments to Regulation 30. Nomination for entry on the register 

The proclamation regulations set out the requirements for receiving nominations under section 
39(1) of the new Act and detailed the information to be provided when nominating a place for 
entry on the register.  Given that the purpose of the nomination is to allow assessment of the 
cultural heritage significance of a place, it is proposed that the regulations are amended to 
require the nominator to provide information on cultural heritage significance. 

A further consideration in relation to the nomination of places is the potential for the unlimited 
re-nomination of a place that has already been reviewed by the Council and has not, for one 
of a number of reasons, been included in the Register.  The draft amendment aims to clarify 
that the re-nomination of a place should be considered only where significant new information 
about its cultural heritage significance is provided.   
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Draft Regulation 30 (as amended):   

(1) A nomination of a place for entry on the register must — 

(a) be made in writing; and 

(b) include the following — 

(i) the name and address of the nominator; 
(ii) the street address (if any) of the place; 
(iii) a land description of the place; 
(iv) a map showing the vicinity of the place; 
(v) a description of the place; 
(vi) at least one photograph of the place as commonly viewed from the street or 

nearest public road; 
(vii) the nominator’s reasons for nominating the place for entry on the register. 

(1A) A nomination of a place for entry on the register must include a statement of — 
(a)  the characteristics of cultural heritage significance, as set out in section 38 of 

the Act, that the nominator considers the place to have; and 
(b) any other reasons why the nominator considers the place to have cultural 

heritage significance. 
(1B) Subregulation (1C) applies in relation to a place that was previously nominated for 
  entry on the register if the outcome of the previous nomination was that — 

(a) the Council made a preliminary determination that the place did not warrant 
review; or 

(b) the Council completed a review of the place but did not recommend to the 
Minister that the place be entered in the register; or 

(c) the Minister directed the Council not to enter the place in the register. 
(1C) The statement required by subregulation (1A) must include significant information in 
relation to the cultural heritage significance of the place that was not provided to the 
Council in connection with the previous nomination. 

 
 

 

Item 3 - Repair notices – execution of agreed works 
Repair orders and notices were a new feature of the 2018 Act. The proclamation regulations 
clarified the key provisions that would guide the issue of a repair notice and repair order, 
should they be required.  Amendments are now proposed to allow the Heritage Council to 
undertake works on behalf of the owner and to recover costs, in line with the provisions set 
out in s.64 of the Act.   

What Heritage Act 2018 says: 

Section 64. Repair notice 

(1) Regulations made for the purposes of this section — 
(a) … 
(b) may provide for the Council, with the agreement of the owner or occupier of the 

place, to arrange for works to be undertaken at the expense of the owner or occupier; 
and 

(c) if the owner or occupier of the place agrees to the Council arranging works, may 
provide for the Council to — 
(i) accept payment from the owner or occupier in respect of the works; or 
(ii) take a charge over property or other assets to secure payment in respect of 

the works. 
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Draft amendments to Regulation 39. Consultation and negotiation regarding works 
 
The general approach taken to remedy damage to a heritage place caused by neglect is to 
ensure that the owner is aware of the issues and for the Heritage Council to work with them 
to address existing damage and future risk.  Only if a solution cannot be agreed is it intended 
that the matter be escalated for consideration of a repair order.  

The draft amendment proposes regulations to enhance the Heritage Council’s ability to work 
with an owner to remedy damage caused by neglect, and to ensure that the financial cost of 
this can be recovered from the owner.  

 

Draft Regulation 39 (as amended):   

(1) … 

39A. Execution of agreed works 

(51) The Council may agree with the an owner or occupier to whom a repair notice has 
 been given that, for the purposes of preventing irreversible deterioration to the 
 registered place – 

 (a) the owner or occupier will complete the works specified in the repair   
  notice by an agreed date; or 

 (b) the owner or occupier will by an agreed date carry out works other than  
  those specified in the repair notice that are satisfactory to the   
  Council: or for the purposes of preventing irreversible deterioration to  
  the registered place. 

 (c) the Council will arrange for the works specified in the notice, or other   
  works agreed between the Council and the owner or occupier, to be  
  undertaken at the expense of the owner or occupier. 

(6) The Council may agree with the owner or occupier that the date for completion of 
 the works specified in the repair notice be extended. 

(2) If the Council and the owner or occupier agree that the Council will arrange for works 
to be undertaken at the expense of the owner or occupier, the Council may –  

 (a) take a charge over property or other assets to secure payment in respect of the 
  works; and 

 (b) accept payment from the owner or occupier in respect of the works. 

 
 
Item 4 – Exemption of certain proposals from referral to Council 
A pragmatic approach to effective management of heritage places recognises that there are 
many activities that would have little or no impact on the cultural heritage significance of a 
place.  It is not, therefore, necessary to require that all proposals for such activities are referred 
to the Heritage Council for advice.   

 

What Heritage Act 2018 says: 

Section 73. Referral of certain proposals to Council 

(1) A decision-maker considering a proposal to which this Subdivision applies must refer 
the proposal to the Council for its advice. 

(2) … 
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(3) … 
(4) Regulations may exempt any of the following from the application of subsection (1) — 

(a) a class of proposals…; 
(b) a decision-maker or a class of decision-makers; 
(c) a proposal that applies to a prescribed place or class of place… 

 
Draft amendments to Regulation 41. Exemption from requirement to refer proposals: 
section 73 

There are two main proposals for amendments within this part of the Regulations, which 
identify those activities that are exempt from the requirement for referral to the Heritage 
Council for advice.  The first of these changes clarify that provisions for maintenance and 
repair relate to a range of structures, not just buildings; the second responds to an identified 
need to allow a broad range of works that are required for the day-to-day operation of a 
cemetery.  The proposed exemption is limited to cemeteries that are still active. 

Draft Regulation 41 (as amended): 

 (1A)  In this regulation – 

 built form –  

 (a) means anything constructed on land; and 

 (b) includes roads, paths, jetties, artificial lakes and watercourses, and   
  earthmoving works. 

  
(1) For the purposes of section 73(4)(a) of the Act, proposals for the following matters are 

exempted from the application of section 73(1) of the Act — 
(a) … 
(b) building maintenance of buildings, structures and other built forms that does not 

involve — 
(i) the removal of, or damage to, the existing fabric of the building, structure or 

built form; or 
(ii) the use of new materials; 

(c) … 
(d) … 
(e) Repairs to buildings, structures and other built forms, including replacing missing 

or deteriorated fabric with like for like fabric, that does not involve the removal of, 
or damage to, the significant fabric of the building, structure or built form; 

(f) … 
(g) … 
(h) … 
(i) … 
(j) signage that — 

 (i) does not obscure signage that has an integral relationship to the land; or 
(ii) is temporary and does not have a deleterious effect on the fabric of a 
 building; 

(k) digging a new grave or the erection of a monument or grave marker of materials, 
 size and form that are consistent with the character of the place. 
(l) the construction, alteration, maintenance or repair of a cemetery (as defined in the 
 Cemeteries Act 1986 section 3(1)), other than – 
 (i)  a closed cemetery; or 
 (ii) a disused burial ground. 
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Item 5 – Places under consideration for registration 

Draft amendments to Regulation 43. Prescribed proposal: section 76  

The assessment of a place to determine its potential for inclusion in the Register can take 
time, during which there is limited capacity for the Heritage Council to influence development 
outcomes and other proposals.  Section 76 of the Act offers a range of provisions that give a 
degree of oversight on proposals that may affect a place currently under assessment for 
inclusion in the Register.  Such provisions are activated only through the adoption of 
regulations.  

1. Defining prescribed proposals  

Section 76(2) of the Act identifies that, on being entered in the Register, an application process 
that has already begun, but has not yet determined, becomes subject to the referral and advice 
requirements of the Act. 
 

What Heritage Act 2018 says: 

Section 76. Effect on certain proposals and decisions when place becomes 
registered place 

(1) In this section — 
 prescribed proposal , in relation to a registered place, means a proposal that — 
 (a) if implemented or acted upon, would, or would be likely to, affect the place; and 
 (b) is a proposal of a prescribed kind or class. 
(2) If, at the time that a place becomes a registered place, a decision-maker is considering 
a prescribed proposal, sections 73, 74 and 75 apply in relation to the prescribed proposal. 
 
[Sections 73, 74 and 75 detail the requirement for a proposal to be referred to the Heritage 
Council for advice and the requirements on a decision-maker in relation to that advice.] 
 

 
The proclamation regulations identified that s.76 would broadly be activated for proposals 
relating to development and subdivision. The draft amendments further clarify and detail the 
types of proposal that are intended to be covered within this section. 

 

Draft Regulation 43(1) (as amended):  

(1) The following proposals are prescribed for the purposes of section 76(1) of the Act 
— 
 (a) an application for development approval; 
 (b) an application for subdivision approval 

(c) an application for approval under the Planning and Development Act 2005 
section 136; 
(d) an application for development approval as defined in the Metropolitan 
Redevelopment Authority Act 2011 section 3; 
(e) a development application within the meaning given in the Swan and Canning 
Rivers Management Act 2006 section 67; 
(f) an application for a building permit as defined in the Building Act 2011 section 3; 
(g) an application for a demolition permit as defined in the Building Act 2011 section 
3. 
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2. Suspension of approvals: section 76(3)   

Section 76(3) of the Act allows for a situation where a place is entered in the Register after a 
determination has been made in relation to a prescribed proposal, but the approved works or 
activity has not been substantially commenced. 
 

What Heritage Act 2018 says: 

Section 76. Effect on certain proposals and decisions when place becomes 
registered place 

(3) If, at the time that a place becomes a registered place, a decision to approve, implement 
or act upon a prescribed proposal has been made by a decision-maker but has not 
been substantially implemented or acted upon, the Council may direct in writing 
that the operation of the decision is suspended for a period determined in 
accordance with the regulations. 

(4) Regulations may — 

(a) … 

(b) prescribe the circumstances in which a decision-maker must give the Council 
notice of a decision to which subsection (3) applies.  

(5) The Council must give notice of a direction under subsection (3) to — 
(a)  the relevant decision-maker; and 
(b) any person who made an application to the decision-maker in relation to the 

proposal. 
(6) No person may implement or act on a decision the operation of which is suspended 

under subsection (3) except with the consent in writing of the Council and in such 
manner and on such conditions as the Council may specify. 

 
[Part 3 describes the process for nomination, assessment and approval of places for 
inclusion in the Register.] 
 

The period of time nominated for suspension of an approval is a maximum of 3 months.  This 
is considered sufficient to allow review of alternative outcomes while acknowledging the need 
for timely decision-making.  

Subregulation 43(5) responds to s.76(4)(b) to clarify the circumstances under which the 
decision-maker is required to give notice of a decision it has made.  

Draft Regulation 43(2) and 43(5) (new):  

(2) For the purposes of section 76(3), the period for which the Council may direct that the 
operation of a decision is suspended is the period, not exceeding 3 months, specified in the 
direction. 

(3) ... 

(4) ... 

(5) A decision-maker must give the Council notice of a decision to which section 76(3) 
applies as soon as is practicable if — 

(a) the decision-maker is given notice by the Council of an entry in the Register; and 

(b) the decision relates to that place. 
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3. Notification of proposals: section 76(4)(a) 

The Heritage Act includes a provision to require that proposals likely to affect a place under 
consideration for registration are to be notified to the Council.  In the past this has been difficult 
to activate as there has not been a reliable mechanism to capture such proposals.  

Recent amendments to the Planning and Development (Local Planning Scheme) Regulations 
2015 mean that places under consideration for registration under the Heritage Act 2018 are 
included in the definition of a ‘heritage protected place’.  This means that proposals for works 
to these places will generally require development approval, and will therefore be captured 
through the planning process.  With the relevant local government or other decision-maker 
now able to give notice to the Heritage Council using information from the development 
application, this regulation seeks to activate the relevant provision of the Act.   

What Heritage Act 2018 says:  Section 76(4)(a) 

Regulations may — 
(a) require a decision-maker to give the Council notice of a prescribed proposal that, if 
implemented, would, or would be likely to, affect a place that is under consideration for 
registration under Part 3 

 
The proposed amendment briefly defines a place that is ‘under consideration for registration’ 
and states the requirement to give notice, reflecting the wording of the Act. 
 
Draft Regulation 43(3) and 43(4) (new):  

(3) Subregulation (4) applies to a decision-maker that — 

(a) has been given notice by the Council that a place (the relevant place) is to be 
reviewed under section 40; and 

(b) has not been given notice by the Council of the conclusion of the review. 

(4) A decision-maker to which this subregulation applies must give the Council notice of a 
prescribed proposal that, if implemented, would, or would be likely to, affect the relevant 
place. 

 

Item 6 – Reconsideration of advice 
 
The statutory advice provided by the Heritage Council under the Act is a key mechanism for 
the protection of heritage places.  The Act intends that this advice is implemented in the 
decision-making process when determining a proposal for a registered place.  It is therefore 
important that this advice is given appropriate weight and is only amended or substituted with 
due consideration and under clear conditions.  
 

What Heritage Act 2018 says:   

Section 74. Advice on referred proposal 

(1)… 

(5) The Council may modify advice provided, or withdraw advice provided and provide new 
advice, if — 

(a) in the view of the Council there has been a material change of circumstances or a 
substantial lapse of time since it provided the advice; and 

(b) the decision-maker has not made a decision with respect to the relevant proposal. 
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Section 78. Regulations 

Regulations may provide for the following – 

(a)… 

(f) the Council to reconsider, at the request of a decision-maker or an applicant for 
approval of a proposal and in prescribed circumstances and no other 
circumstances, advice provided with a view to — 

   (i) amending it; or 

   (ii) setting it aside and substituting fresh advice; 

 
 
The proposed amendment adds Regulation 43(A), which clarifies the circumstances under 
which a decision-maker or applicant may request a reconsideration of advice.  The approach 
is similar to that adopted in the standard provision for modification of advice in s.74(5). 
 
Draft Regulation 43A (new): 

(1)  In this regulation — 

 relevant party means — 

 (a) in relation to any proposal, the decision-maker; and 

 (b) in relation to a proposal that is an application for development approval,  
 the applicant. 

(2)  A relevant party may request the Council to reconsider the advice it has provided on 
 a referred proposal if — 

 (a) the proposal has not yet been substantially implemented or acted upon; and 

 (b) since the advice was provided — 

  (i) there has been a material change in law; or 

  (ii) there has been a material change in circumstances relevant to the  
  proposal; or 

  (iii) there has been a substantial lapse of time. 

(3)  A request under subregulation (2) — 

 (a) must be in writing; and 

 (b) must, if the Council requires, be in a form approved by the Council; and 

 (c) must set out details of the material change of law, material change in relevant 
 circumstances, or substantial lapse of time since the advice was provided. 

(4)  On request under subregulation (2), the Council must reconsider the advice provided 
 and — 

 (a) affirm it; or 

 (b) amend it; or 

 (c) set it aside and provide fresh advice in substitution. 
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Item 7 – Local and State government heritage 
 
The Act identifies a requirement for the Council to provide guidance to both local and State 
government on heritage matters.  A specific provision for local government is the publication 
of guidelines for local heritage surveys.  For State agencies there is a more general 
requirement to deliver guidelines for identification and management of heritage assets, as well 
as provisions regulating the disposal of heritage assets.  
 
1.  Publication of guidelines 
 
The Act requires the adoption of regulations to define how guidelines for local and State 
government are to be published or amended.   
 

What Heritage Act 2018 says: 

Section 105. Guidelines for local heritage surveys 

(1) The Council must issue guidelines about the preparation, review and periodic 
 updating of local heritage surveys… 

(2) The guidelines must be published in the prescribed way. 

(3) The Council may amend or revoke the guidelines. 

(4) An amendment or revocation under subsection (3) must be published in the 
 prescribed way. 
 

Section 107. Guidelines about State government heritage 

(1)  The Council must issue guidelines for State agencies about the preparation, review 
and periodic updating of inventories of places they own, occupy or control. 

(2)  The Council must issue guidelines for State agencies about the management of their 
heritage assets and about the integration of heritage management into asset 
management generally. 

(3)  Guidelines issued under subsection (1) or (2) (the guidelines) must be published in 
the prescribed way. 

(4)  The Council may amend or revoke the guidelines. 

(5)  An amendment or revocation under subsection (4) must be published in the 
prescribed way. 

 
Consistent with the State government’s focus on online content, the proposed regulations 
prioritise publication of guidelines on the Council’s website.  
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Draft Regulations 44C and 44E (new):  

44C. Publications of guidelines for local heritage surveys 

(1)  Guidelines issued under section 105(1) of the Act, and amendments to and 
revocations of guidelines made under section 105(3) of the Act, must be published 
on the Council's website. 

(2)  The Council must maintain on its website an up-to –date consolidation of guidelines 
issued under section 105(1) that are for the time being in effect, reflecting all 
amendments and revocations that have been made. 

44E. Guidelines about State government heritage 

(1)  Guidelines issued under section 107(1) or (2) of the Act, and amendments to and 
revocations of guidelines made under section 107(4) of the Act, must be published 
on the Council's website. 

(2)  The Council must maintain on its website an up-to–date consolidation of guidelines 
issued under section 107(1) or (2) that are for the time being in effect, reflecting all 
amendments and revocations that have been made. 

 
 
2. Disposal of heritage assets 

The Act makes provision for formalisation of an existing State government policy, the 
Government Heritage Property Disposal Process (GHPDP).  This mechanism aims to identify 
and offer an appropriate level of protection to heritage places that are transferred out of State 
government control.   
 

What Heritage Act 2018 says: 

Part 9 – State government heritage  

Section 106. Terms used 

In this Part — 

 heritage asset, in relation to a State agency, means a place that is owned, 
occupied or controlled by the State agency and is — 

 (a) a registered place; or 

 (b) a place prescribed to be a heritage asset for the purposes of this Part 

Section 108. Disposal of heritage assets 

(1)   In this section — 

  dispose of, in relation to a heritage asset, means — 

  (a) to sell all or part of the heritage asset to a person other than a State agency; or 

  (b) to lease all or part of the heritage asset for a period of 10 years or longer to a 
person other than a State agency; or 

  (c) to demolish all or part of structures erected on the heritage asset. 

(2)   Regulations may provide that, before a State agency disposes of a heritage asset 
— 

  (a) it must give the Council prescribed notice of, and provide prescribed information 
regarding, the proposed disposal; and 
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  (b) it must consult the Council regarding the preparation of a plan or strategy for 
the continuing conservation of the heritage asset; and 

  (c) in the case of a heritage asset that is a registered place, it must require each 
purchaser or lessee to enter into a heritage agreement in relation to the heritage 
asset before the asset is sold or leased. 

 
Proposed regulations define a heritage asset as including all places that have been identified 
through certain heritage assessment processes, whether or not this includes statutory 
protection.  To allow consideration of places that have not been identified through any of the 
specified processes but are considered to warrant inclusion as a heritage asset, a further 
option is given to allow the Heritage Council to determine that a place has cultural heritage 
significance for the purpose of this regulation, guided by the factors set out within the Act.  
 
Draft Regulation 44D (new): 

44D. Heritage assets 

For the purposes of Part 9 of the Act, each of the following places, if owned, occupied or 
controlled by a State agency, is prescribed to be a heritage asset in relation to the State 
agency — 

(a) a place that the Council has determined under section 39(2) of the Act to warrant 
review; 

(b) a place that is identified or recorded in a local heritage survey prepared under 
Part 8 of the Act as a place that is, or may become, of cultural heritage 
significance; 

(c) a place that is included in — 

 (i) a heritage list established or maintained under a local planning scheme; or 

 (ii) a heritage area designated under a local planning scheme; 

(d) a place that is the subject of a protection order; 

(e) a place that includes land that is the subject of a heritage agreement; 

(f) a place that the Council considers to have cultural heritage significance, having 
regard to the criteria set out in section 38(1) of the Act. 

 
The proposed process for the disposal of heritage assets has been guided by the existing 
GHPDP process, which it will replace.  This includes requirements for early notice of planned 
disposal, reflecting the time required to undertake/commission and consider heritage 
assessments, particularly for complex or large sites.  
 
The requirement for a heritage agreement for a registered place reflects current practice, and 
allows the State to transfer a property knowing that there is legal agreement on its future care 
and maintenance.  
 
Disposal provisions are reflected in the draft Guidelines for State Agencies, which are being 
finalised in consultation with State agencies in parallel with the amendment regulations. 
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Draft Regulation 44F (new): 

44F. Disposal of heritage assets 

(1) In this regulation — 

heritage asset has the meaning given in section 106 of the Act; 

prescribed heritage asset means a place that is prescribed to be a heritage asset 
by regulation 44E; 

State agency has the meaning given in section 106 of the Act. 

(2) Before a State agency disposes of a heritage asset, it must give the Council — 

(a) in the case of a prescribed heritage asset — at least 18 months’ notice in writing 
of the proposed disposal; and 

(b) in the case of a heritage asset that is a registered place — at least 6 months’ 
notice in writing of the proposed disposal. 

(3) A notice under subregulation (2) of a proposed disposal must include or be accompanied 
by the following items of information — 

(a) the name of the State agency that is to make the disposal; 

(b) the street address (if any) of the heritage asset; 

(c) a map showing the precise area of the heritage asset; 

(d) whether the disposal involves sale, lease or demolition of the heritage asset; 

(e) the intended or expected date of the disposal; 

(f) the State agency’s reasons for making the disposal; 

(g) in the case of a prescribed heritage asset — 

(i) a description of the heritage asset; and 

(ii) a land description of the heritage asset or other particulars sufficient to 
identify the location and boundaries of the land included in heritage asset; 
and 

(iii) at least one photograph of the heritage asset as commonly viewed from 
the street or nearest public road. 

(4) Before a State agency disposes of a heritage asset, it must consult the Council regarding 
the preparation of a plan or strategy for the continuing conservation of the heritage asset. 

(5) Before a State agency disposes of a heritage asset that is a registered place by way of 
sale or lease, it must require each purchaser or lessee as a condition of the sale or lease 
to enter into a heritage agreement in relation to the heritage asset. 
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Item 8 – Compensation  
 
The Act recognises that the suspension of work at the direction of the Council or Minister may 
result in the incurring of additional costs arising from obligations agreed prior to the work 
prohibition.  Provisions are made for a person to apply to the Minister for compensation under 
specified circumstances, but require the adoption of associated regulations.   
 

What Heritage Act 2018 says: 

Part 12 – Compensation in relation to work prohibition 

152… 

153. Application for compensation 

A person may, within the period and in the manner prescribed, apply to the Minister for 
compensation in respect of a compensable loss… 

154. Recommendation by Minister for compensation 

(1) When a person applies for compensation under section 153, the Minister must –  

 (a)… 

 (b) within the prescribed period make a recommendation to the Treasurer… 

 
Proposed regulations for this part prescribe the necessary matters for the compensation 
provisions to be activated.  A period of 90 days is prescribed for the period within which a 
compensation claim can be initiated, with the minimum application requirements also defined.  
The same period is given for the Minister to make a recommendation on the application. 
 
Draft Regulations Part 5D – Compensation in relation to work prohibition (new): 

44G. Application for compensation 

(1)  An application for compensation under section 153 of the Act must be made within 
 90 days of — 

(a) in the case of an application that relates to a stop work order — the first day on 
which a copy of the stop work order is served under section 59(a); and 

(b) in the case of an application that relates to a direction under section 76(3) — the 
first day on which notice of the direction is given under section 76(5)(b). 

(2)  An application for compensation under section 153 of the Act must — 

(a) be in writing; and 

(b) include details of the compensable loss in respect of which compensation is 
claimed; and 

(c) include a statement as to why the compensable loss is not capable of recovery 
or mitigation, or further recovery or mitigation. 

44H. Time period for recommendation 

The Minister must make a recommendation under section 154(1)(b) in relation to an 
application for compensation within 90 days after receiving the application. 
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Item 9 – Any other matter 
There are a number of minor revisions proposed within the amendments, as well as some that 
have been introduced to resolve a particular matter that has been identified as requiring 
attention.  Any material in the consultation draft highlighted as a change from the original text 
is open to comment. 

Submissions may also identify further regulations that would assist in clarifying or defining the 
application of the Act and its supporting processes.  While the current regulations were 
adopted following a consultation process, the administration and application of the Act may 
have indicated a need for change.  Submissions may, therefore, propose change to current 
provisions.   


