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Sexual assaults – adult victims 
ss 325 & 326 Criminal Code 

 

From 1 January 2021 

 

Transitional Sentencing Provisions: This table is divided into thirds based on the three relevant periods of Sentencing Provisions:  

- Post-transitional provisions period 

- Transitional provisions period 

- Pre-transitional provisions period 

 

These periods are separated by a row which shows when the transitional provisions were enacted, and another showing when they were repealed. 

 

Glossary: 

 

AOBH  assault occasioning bodily harm 

agg  aggravated 

att  attempted 

burg  burglary 

circ  circumstances 

con  concurrent 

cum  cumulative 

ct  count 

dep lib  deprivation of liberty 

imp  imprisonment   

indec  indecent 

ISO  intensive supervision order 

PG  plead guilty 

PNG  plead not guilty 

sex pen  sexual penetration without consent 

susp  suspended 

TES   total effective sentence 

TIC  time in custody 
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No. Case Antecedents Summary/Facts Sentence Appeal 

3. Suleman v The 

State of Western 

Australia 

 

[2022] WASCA 

19 

 

Delivered 

18/02/2022 

26 yrs at time offending. 

28 yrs at time sentencing. 

 

Convicted after trial. 

 

No prior criminal history. 

 

Born Pakistan; good 

upbringing; 10 brothers and 

sisters; parents alive and 

living in Pakistan; 

supportive family. 

 

Liable for deportation on 

completion of sentence 

under current migration 

regime. 

 

Arrived Australia 2013; 

completed English 

language course; certificate 

and diploma in work health 

and safety. 

 

Married five yrs; 15-mth 

old daughter; care of 5-yr-

old daughter from previous 

relationship with medical 

issues requiring ongoing 

treatment. 

 

Consistent employment 

history; various roles. 

 

3 x Sex pen (digital). 

 

The victim, N, was aged 18 yrs. She was 

employed to promote and sell a mobile 

payment system. Suleman was employed 

by the same company to drive young 

women, including N, around.  

 

On the day of the offending Suleman drove 

N to various locations and, over the course 

of a few hrs, she sold some of the systems. 

At one point, Suleman collected a key to a 

vacant unit and, after buying N lunch, he 

drove her to the unit for a lunch break. 

 

At the unit Suleman sat next to N. Feeling 

uncomfortable she tried to move away. He 

persisted in leaning on her and she began to 

feel scared. He squeezed her thigh, undid 

the buttons and zip on her pants and placed 

his hand down her pants, underneath her 

underwear and rubbed her vaginal area. N 

told him ‘Don’t’. Suleman took his hand 

away, before digitally penetrated her vagina 

(ct 1). 

 

N told Suleman to stop and att to wriggle 

away, but he put his hand under her 

clothing and grabbed the sides of her 

stomach. He put his hand down her pants 

and rubbed her vagina (ct 2). N again told 

him ‘Don’t’. 

 

Partially straddling her, Suleman placed a 

Ct 1: 2 yrs 5 mths imp (conc). 

Ct 2: 2 yrs 3 mths imp (cum). 

Ct 3: 2 yrs 7 mths imp (cum). 

 

TES 4 yrs 10 mths imp. 

 

EFP. 

 

The trial judge found the 

offending serious; it was 

persistent and involved three 

separate acts of sex pen; N 

repeatedly asked the appellant 

to stop; he was physically 

much larger than N and he 

used a degree of physical force 

to overcome her resistance 

when he committed ct 3. 

 

The trial judge noted the age 

disparity between the appellant 

and N; he was employed to 

drive N and he was her only 

means of transport. 

  

Significant adverse impact on 

victim. 

 

No demonstrated remorse; no 

insight into his offending 

behaviour. 

 

 

Dismissed – leave refused. 

 

Appeal concerned totality 

principle (individual 

sentences not challenged). 

 

At [31] … The offending 

involved a high degree of 

criminality. … 

 

At [32] … We do not doubt 

that his incarceration will 

cause hardship to his wife 

and children. His wife will, 

herself, have to care for the 

appellant’s daughters. The 

appellant’s 5-yr-old child 

requires medical care. 

However, the degree of 

hardship to the appellant’s 

family is not exceptional. 

 

At [33] … the TES … was 

broadly consistent with the 

range of sentences 

customarily imposed. 
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No mental health or  

substance abuse issues. 

finger or fingers inside her vagina (ct 3). 

During this conduct, which lasted for less 

than a minute, N told him to stop. He 

eventually did so. After briefly leaving the 

room Suleman returned and att to grab N’s 

legs, but she pulled herself into a protective 

ball.  

 

They returned to the vehicle and eventually 

to the depot at the end of N’s shift. 

2. Musgrave v The 

State of Western 

Australia 

 

[2021] WASCA 

67 

 

Delivered 

23/04/2021 

23 yrs at time offending. 

25 yrs at time sentencing. 

 

Convicted after trial. 

 

Prior juvenile and adult 

criminal history. 

 

Youngest of three siblings; 

home environment free 

from substance abuse and 

violence; experienced some 

difficulties growing up; 

overweight; father a strict 

disciplinarian with high 

expectations; sexually 

abused by two ministers of 

religion aged 14 yrs. 

 

Left school aged 14; 

bullied; often retaliated 

resulting in his expulsion. 

 

Commenced TAFE pre-

apprenticeship; did not 

Ct 1: Indec assault. 

Ct 2: Sex pen (digital). 

 

The victim, S, was a young female 

backpacker from Europe. On her arrival in 

Perth she obtained work at a country tavern 

owned by Musgrave’s parents. She was 

provided with a room, containing two beds, 

attached to the tavern. 

 

On New Year’s Eve S completed her shift 

and joined patrons and Musgrave’s family 

in the celebrations. During the evening she 

sat at a table and spoke with Musgrave, his 

mother and other people. However, S did 

not know Musgrave’s name and at no time 

did she talk solely with him. 

 

At about 4.00am S went to her room and 

went to sleep in her bed. Sometime later 

Musgrave went to her room without 

invitation. He knocked persistently on the 

door until she answered. He said something 

which she did not understand before asking 

S for a hug. She told him, ‘no’. S then made 

Ct 1: 6 mths imp (conc). 

Ct 2: 3 yrs 6 mths imp (conc). 

 

TES 3 yrs 6 mths imp. 

 

EFP. 

 

The trial judge characterised 

the sexual penetration as no 

less serious by the fact that it 

was a digital penetration than 

it would have been had it been 

a penile penetration. 

 

The trial judge found the 

appellant’s offending 

aggravated by his persistence; 

the victim’s vulnerability and 

defencelessness and the power 

imbalance, in that she was a 

foreigner who had recently 

arrived in Australia, she had 

limited English skills and she 

was employed by his parents. 

 

Dismissed. 

 

Appeal concerned error in 

characterisation of the 

seriousness of ct 2 and 

length of sentence of ct 2. 

 

At [3]-[6] Ground 1 

challenges the … remark 

that the offence of sex pen 

without consent committed 

by the appellant, which 

consisted of [him] inserting 

his fingers into the 

complainant’s vagina, was 

‘no less serious’ by the fact 

that it was digital pen than it 

would have been had it been 

a penile pen. Underlying that 

challenge is the proposition 

that penile-vaginal sex pen 

without consent is inherently 

more serious criminal 

conduct … That proposition 

is not only wrong, as a 
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complete the course. 

 

Some short term 

relationships; no 

established long term 

relationships. 

 

Short periods of work 

various roles; employment 

terminated primarily 

because of alcohol and drug 

misuse; unemployed two 

yrs prior to sentencing. 

 

Good physical health; 

history of hospital 

admissions for drug 

induced psychosis; periods 

of depression and suicidal 

ideation. 

 

History of cannabis and 

alcohol use; later 

amphetamines and other 

drugs, including LSD; 

intravenous methyl use 

aged 14-15 yrs. 

it clear she was not interested in him and 

that she wanted to sleep on her own. He 

then asked if he could sleep in her bed, to 

which she responded ‘no’. 

 

As he was the son of her employer S did 

not consider herself to be in any danger 

from Musgrave, and appreciating he was 

drunk and would be unable to drive a motor 

vehicle, she offered him the other bed in her 

room. He agreed. 

 

As S was falling asleep she realised 

Musgrave was getting into her bed. She 

screamed and told him to leave her alone. 

She then got out of her bed and into the 

other bed. Sometime later Musgrave 

offered to get out of her bed. S agreed and 

she returned to her own bed and went back 

to sleep. 

 

Later S woke up to find Musgrove in her 

bed. Her clothing was pulled down. He was 

touching her breasts and penetrating her 

vagina with his fingers. Shocked, S tried to 

push Musgrove away. She immediately got 

out of bed and left the room crying.  

 

A short time later S returned to her room, 

locked the door, showered and prepared to 

leave. S then left the tavern and hitchhiked 

to a regional urban area. She reported the 

matter to the police that same evening. 

Offending very significant and 

continuing impact on victim. 

 

No victim empathy or 

demonstrated remorse; 

continued to deny the 

offences; little understanding 

of appropriate conduct towards 

women; elevated risk of 

reoffending if treatment needs 

not addressed. 

 

 

matter of law. It is 

incoherent. … this Court has 

repeatedly confirmed, there 

is no hierarchy of sex pen. 

The seriousness of every 

offence of unlawful sex pen 

must be determined by its 

own individual 

circumstances. … 

 

At [186]-[187] … the 

statement by the sentencing 

judge … that the appellant’s 

offending in relation to ct 2 

was ‘no less serious by the 

fact that it was a digital 

penetration than it would 

have been had it been a 

penile penetration’ indicated 

that, in her Honour’s view, 

the sentence that should be 

imposed on the appellant for 

ct 2 involving digital 

penetration should not be 

materially less than the 

sentence that would have 

been imposed if the ct had 

involved penile penetration. 

… her Honour’s view was 

not erroneous. 

 

At [205] … The appellant 

did not simply digitally 

penetrate the complainant’s 

vagina without her consent. 
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[He] sexually penetrated 

[her] despite [her] having 

made plain … that she was 

not interested in him. Later, 

when the appellant was 

getting into her bed [she] 

reiterated …, forcefully and 

unequivocally, that she did 

not want any physical 

contact with him. The 

appellant ignored [her] 

wishes and, despite her 

having in substance 

expressly refused consent, 

sexually penetrated her 

while she was sleeping. 

[His] offending was 

persistent and involved some 

premeditation. He breached 

the trust which the 

complainant had shown by 

permitting him to sleep 

separately from her but in 

her room. 

 

At [283] Nothing in the 

definition in s 319(1) or in s 

325 of the Criminal Code 

suggests that any particular 

form of sex pen is, of itself, 

more serious than another. 

… That is not to suggest, … 

that all offences of sex pen 

without consent will be 

equally serious. Rather, the 
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seriousness of a particular 

offence will fall to be 

assessed by reference to all 

of the circumstances of the 

case, … 

 

At [322] … The offending in 

ct 2 was clearly not at the 

most serious end of the 

spectrum of offending 

conduct of this kind. 

Nevertheless, … this case 

involved a very serious 

instance of sex pen without 

consent. 

1. Alizada v The 

State of Western 

Australia 

 

[2021] WASCA 

18 

 

Delivered 

05/02/2021 

45-46 yrs at time offending. 

 

Convicted after trial. 

 

Prior criminal history; 

conviction of AOBH on his 

(then) wife. 

 

Born Afghanistan; difficult 

life in that country; endured 

war; came to Australia as a 

refugee. 

 

Granted Australian 

citizenship. 

 

Divorced; six children aged 

11 to 24 yrs; continues to 

support his family. 

 

1 x Sex pen. 

 

The victim, aged 18 yrs, was in hospital 

being treated for mental health issues. She 

had a mild intellectual disability. A friend, 

S, invited her to spend the day with her in 

the community and the hospital granted her 

permission to do so. 

 

The victim and S were collected by a friend 

of S’s. Later, Alizada agreed they could 

come to his factory unit to socialise. 

Alizada had not previously met S or the 

victim. 

 

At the factory Alizada gave the victim four 

cans of premixed Jack Daniels. The victim 

quickly drank the cans. She vomited. 

 

Feeling unwell the victim went and laid 

5 yrs 8 mths imp. 

 

EFP. 

 

The trial judge found the 

appellant penetrated a 

vulnerable young woman, 

while she was asleep and 

unconscious and obviously 

intoxicated; the offending was 

agg by the victim’s 

vulnerability; their substantial 

age difference and that he 

plied her with alcohol in the 

hope that she might become 

disinhibited. 

 

Victim suffered significant 

ongoing emotional trauma; agg 

the trauma she was already 

Dismissed. 

 

Appeal concerned length of 

sentence and errors of 

finding (offending 

premediated and his ‘serious 

attitudinal problem’ in 

relation to women). 

 

At [54] We are satisfied that, 

although the offending was 

not premediated in that the 

offending was not a planned 

event, the appellant made a 

deliberate decision to exploit 

an 18 yr old woman whom 

he knew to be vulnerable. 

 

At [63] We are satisfied that 

the facts and circumstances 
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Very good work history; 

worked very hard to 

improve his position in life. 

 

No alcohol or drug issues. 

 

 

 

 

down on the back seat of Alizada’s vehicle. 

She quickly fell asleep, as a result of her 

intoxication and the medication she had 

taken. 

 

While the victim was unconscious in his 

vehicle Alizada removed her pants and had 

sexual intercourse with her. After having 

sex with her he left her undressed in the 

back of his car. 

 

The victim eventually woke up. She put on 

her clothes and went inside the factory unit 

where she told S she though she had been 

raped. 

 

The victim was taken back to the hospital 

and the police were called.   

 

Alizada was interviewed by the police some 

mths later. He denied any relationship with 

the victim and when shown her photograph 

claimed not to recognise her. 

 

DNA analysis established Alizada had 

sexual intercourse with the victim. 

suffering; attempted suicide. 

 

Appellant not remorseful and 

no insight into his offending. 

 

of the appellant’s offending 

against the complainant do 

indicate that the appellant 

had a serious attitudinal 

problem with women in that 

he appears to think that he is 

entitled to have sexual 

intercourse with a woman 

who is asleep or 

unconscious. 

 

At [76] … the facts and 

circumstances of the offence 

committed by the appellant 

were very serious. …  

 

At [77] We consider that the 

sentence … was 

commensurate with the 

seriousness of the offence. 

… We are satisfied, having 

regard to all relevant facts 

and circumstances and all 

relevant sentencing factors 

… that the length of the 

sentence was not 

unreasonable or plainly 

unjust. 

 

Transitional Provisions Repealed (14/01/2009) 

 

      

 

 

Transitional Provisions Enacted (31/08/2003) 
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