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Introduction 
1 How to use this Handbook 
The Justices of the Peace Handbook has been written to provide information to you about 
tasks you may be called on to perform as a JP.  

It is essential that JPs familiarise themselves with the responsibilities of this appointment 
and fully understand the legal significance of the duties they perform.  

The Attorney General has issued a Code of Conduct for JPs’ which sets out the 
standards of conduct that you are expected to uphold, and this Code is reprinted in this 
handbook. 

This handbook acts as a guide outlining the practice and procedure that you should 
follow. It is not designed to cover each area comprehensively, so at times you will need to 
refer to relevant legislation (Acts and Regulations) when issues arise.  

Access legislation at https://www.legislation.wa.gov.au/ which is the official website for 
Western Australian legislation.  Paste this link into a web browser like Google Chrome or 
Edge to access relevant WA Acts and Regulations.  

Do not rely on hard copies of legislation or use legal websites to access legislation which 
can be outdated and often contain inaccurate information.  

 

https://www.legislation.wa.gov.au/
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2 What if you need further assistance to perform your JP duties? 
2.1 Personal assistance 
Your work as a JP is supported by: 

• The JP branch at the Department of Justice. The JP branch maintains the official 
Register of all training completed by WA JPs. 

• The JP branch officers are there to answer your questions. They can be contacted on 
08 9425 2524 or 08 9425 2525 or email jps@justice.wa.gov.au. 

• Magistrates, Clerks of the Court (Registrars) and Deputy Registrars throughout the 
State are available to support and assist JPs.  

• Independent Justice of the Peace (JP) Member Associations have been established to 
promote and support the status and interests of JPs and to assist in providing a high 
level of JP services to the WA community. 

• JP associations advance and encourage the important role that JPs play in the justice 
system and supports networking opportunities for their members. Membership of JP 
associations is voluntary but is encouraged.  
 

2.2 Website 
An important tool that can help you is the JP section of the Dept. of Justice website. The 
web address is www.wa.gov.au. Search ‘Justice of the Peace ‘on this website to locate 
relevant links.   

You will find links for the following: 

• update your Change of Address and contact details 

• update your change of name 

• a JP Resignation Form 

• the JP Handbook 

• the JP Code of Conduct 

• the Justice of the Peace Member Associations 

• Information fact sheets on various topics including witnessing documents, bail sureties 
and search warrants. Please check under Training for Justices of the Peace (show 
more). 

• the JP Training Calendar 

 

http://www.wa.gov.au/
https://www.wa.gov.au/system/files/2021-12/CTS-jp-change-address.pdf
https://www.wa.gov.au/system/files/2021-12/CTS-jp-change-address.pdf
https://www.wa.gov.au/system/files/2021-12/CTS-jp-change-name.pdf
https://www.wa.gov.au/system/files/2021-12/CTS-jp-resignation.pdf
https://www.wa.gov.au/system/files/2021-12/CTS-jp-handbook.pdf
https://www.wa.gov.au/system/files/2021-12/CTS-jp-code-of-conduct.pdf
http://www.courts.dotag.wa.gov.au/T/the_royal_association_of_justices.aspx
https://www.wa.gov.au/organisation/department-of-justice/become-justice-of-the-peace#justice-of-the-peace-member-associations
https://www.wa.gov.au/organisation/department-of-justice/become-justice-of-the-peace#justice-of-the-peace-member-associations
https://www.wa.gov.au/organisation/department-of-justice/become-justice-of-the-peace#justice-of-the-peace-member-associations
https://www.wa.gov.au/organisation/department-of-justice/become-justice-of-the-peace#training-for-justices-of-the-peace
https://www.wa.gov.au/system/files/2021-12/CTS-jp-training-calendar.pdf
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3 Abbreviations used in this Handbook  

Abbreviation/term Meaning 

CCWA Criminal Code of WA 1913 

CIA Criminal Investigation Act (WA) 2006 

CPA Criminal Procedure Act (WA) 2004 

JP Justice of the Peace 

JP Act Justices of the Peace Act (WA) 2004 

Mag Court Act Magistrates Court Act (WA) 2004 

MDA Misuse of Drugs Act (WA) 1981 

PN Prosecution notice 

RTA Road Traffic Act (WA) 1974 

S Act Sentencing Act (WA) 1995 

4 JPs their origin and history in WA 
The office of Justice of the Peace is an institution going back to medieval England.  

At a time when the Crown in England had established the practice of common law 
throughout the country to ensure uniformity of laws, justices were appointed to all counties 
to administer those laws. The functions that justices exercised were to arrest suspects and 
conduct an initial inquiry into offences – hence the reference to the office as ‘Justice of the 
Peace’ (JP). As time progressed, JPs were given powers which enabled them to appoint 
juries, conduct criminal cases and sentence offenders in minor crimes, as well as to judge 
minor civil disputes. For more serious crimes a magistrate was sent to a county or district to 
preside. Later, with the growth in population and the acceptance of common law throughout 
England, permanent courts were established in different counties and magistrates 
appointed to hear offences. Higher courts were established with judges presiding over more 
serious matters. 

When Captain James Stirling founded the colony of Western Australia in 1829, he 
appointed eight JPs, originally referred to as ‘conservators of the peace’. Captain Stirling 
gave Western Australian JPs the same powers as their UK counterparts, who had helped 
uphold the law under the JPs Act since 1361. This important Act gave JPs the power to try 
offenders without a jury and formed the basis of the WA Court of Petty Sessions (which is 
now part of the Magistrates Court). 

WA’s first JPs were also required to carry out a wide range of administrative duties. These 
included organising searches for lost children and establishing the whereabouts of 
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absconding seamen. They were also required to try civil disputes between ‘master and 
servant’. 

Until 1852, JPs in WA, like those in the UK, were expected to control the local police, with 
constables required to ‘wait upon justices and exercise their warrants. The management of 
constables also fell on the shoulders of magistrates, who were always sworn in as JPs to 
act as agents of the Government in passing on official instructions to settlers. Magistrates 
supervised the work of other JPs in their districts and presided over non-capital criminal 
trials – a practice that continued in some parts of WA until the introduction of the 1970 
District Court Act. 

Today the powers of JPs are more limited.  

The Justices of the Peace Act 2004 defines the jurisdiction of JPs in WA. Although the 
authority and powers of a JP are more regulated by legislation today than in the past, it is 
still a position with responsibility.  

JPs witness documents like Statutory Declarations and Affidavits. And certify various 
documents such as certificates and academic transcripts. 

In regard to judicial documentation JPs assess bail surety applications. And also issue 
search warrants. Types of warrants that may be issued by JPs include - a warrant to search 
premises for drugs (MDA warrant); a warrant to search premises for evidence in relation to 
an alleged criminal offence (CIA warrant); a warrant to Produce Business Records in 
relation to a fraud case (CIA warrant). Warrants are covered in more detail in a separate 
chapter.  

In order to maintain judicial independence JPs must always conduct themselves in a 
manner that ensures that justice is seen to be done and is carried out and law and order 
are maintained. 

  

https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a228.html
https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a9233.html
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5 Code of conduct for Justices of the Peace 
General behaviour 
• We will maintain and promote, in both our 

public and professional lives, standards of 
conduct that uphold the integrity and 
independence of our office.  

• We will respect and comply with the law 
and conduct ourselves in a way that 
promotes public confidence in the integrity 
and independence of our office.  

• We will always act impartially, not allowing 
conduct in our role to be influenced by 
political, business, family or social interests  

• We will at all times separate the functions 
of our office from any personal or political 
interests.  

• We will not convey, or permit others to 
convey, the impression that we are in a 
special position of influence. 

Conflict of interest 
• We will disqualify ourselves from any 

proceedings in which our impartiality might 
reasonably be questioned.  

• If it is seen that a conflict may arise, we will 
disclose all actual and potential conflicts of 
interest known to us. 

Legal advice 
• We will not give legal advice to any person. 

Financial dealings 
• We will not accept any payment or gift in 

the course of our duties.  
• We will not use our office to advance our 

personal or business interests. 

Judicial responsibilities 
 
• We will give due precedence to our judicial 

and administrative duties without causing 
undue detriment to our personal or 
business life.  

• We will perform judicial duties without bias 
or prejudice. 

Training 
• Whenever possible, we will participate in 

training offered to increase our knowledge 
and professionalism in relation to our role. 

Confidentiality 
 
• We will respect the confidentiality of all 

who appear before us or use our services 
and not disclose information of a private, 
confidential or commercially sensitive 
nature received in the course of our duties. 

Mandatory notification 
 
We will advise the Department of Justice 
within 30 days if we: 
a) change our name or address  
b) are convicted of any offence  
c) become an insolvent under administration 
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6 Obligations of a Justice of the Peace 
6.1 General 
As a JP you have agreed to ‘perform conscientiously, responsibly and in accordance with 
the law, the duties the law imposes on JPs and to assist in the administration of justice and 
in the maintenance of peace, order and good government.’ Although a voluntary judicial 
appointment, being a JP comes with obligations and responsibilities. 

WA legislation provides that a JP has and may perform the functions conferred on a JP by 
laws (Acts and Regulations) that apply in Western Australia. 

These functions provide an integral link and support the judicial system. JPs are often 
called upon by the WA Police and other authorities to issue search warrants.  

Other tasks include witnessing affidavits and documents such as statutory declarations, 
certifying documents and assessing bail surety applications.  

JPs are expected to perform their duties consistently and be reasonably available to the 
public and WA Police and other authorities whenever possible. Every decision made by a 
JP has the potential to affect a person’s life. Witnessing a document incorrectly or taking an 
oath or affirmation incorrectly can affect the legal validity of documents.  

For example, issuing a warrant without reasonable cause being shown, may have an 
adverse effect on parties. JPs are expected to be impartial and careful in making decisions, 
ensuring that correct practices and procedures are always followed. 

To assist you to perform these functions correctly, it is a requirement you attend post-
appointment training sessions coordinated by the JP branch, in the form of face-to-face 
seminars and/or online training. 

Check the Dept. of Justice website/ JP Training Calendar which gives details of face to face 
information sessions (usually held in Perth) and online training.  

6.2 Specific obligations 
As a JP you have some specific reporting obligations: 

Mandatory Reporting 

Under the JP Act you are obliged to notify the department within 30 days after the event, if 
a JP: 

• changes their name or address 

• are convicted of any offence, or  

• become insolvent under administration (bankruptcy). 

Note: The Department of Justice maintains a Register of JP contact details. 

Therefore, it is essential that you notify the JP branch if you’re: 

• Contact details eg email and phone numbers change, or 
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• Circumstances that will affect your ability to carry out the duties of a JP - eg extended 
illness, long term travel or relocating interstate. 

Failure to notify the Department of the any of the above circumstances may result in your 
appointment as a JP being terminated due to the Department of Justice being unable to 
make contact. 

6.2.1 Resigning 

The need to appoint JPs to a location is determined by the number of active JPs within the 
population.  

An active JP is one who is on a signing centre roster, and/or is consistently available to the 
community for the purpose of witnessing documents and to authorities (police and 
government agencies) to issue warrants and assess bail surety applications if requested by 
a court officer.  

While there are sufficient numbers of JPs in some geographical locations, it has been found 
that some do not make themselves reasonably available to assist in the duties expected of 
them. 

JPs who do not make themselves reasonably available to perform these duties may prevent 
enthusiastic and available people from becoming JPs because of the perception that there 
are sufficient JPs.  

If you are no longer readily available to carry out your duties, or no longer interested in 
being actively involved as a JP, you should tender your resignation. 

Such resignation advice should be in writing and addressed to the JP Branch of the 
Department of Justice. A Resignation Form is located on the Department of Justice 
website/JP links. 

6.2.2 Giving legal advice 

You may be asked to give your opinion or legal advice on whether or not a person should 
proceed in a certain manner.  

Under no circumstances should you give legal advice of the kind that is the concern of 
registered legal practitioners who hold a current legal practising certificate. 

Be careful not to take sides, or to be sympathetic one way or the other, or to offer an 
opinion as to possible grounds of legal action or the likely success of such an action. Do not 
refer or recommend anyone to a specific lawyer.  

You can recommend that a person call the Law Society of WA, who offer a referral service 
to lawyers for specific queries – for example, contesting a Will or a personal injury claim. 
Private law firms may offer a no obligation/free appointment. At this initial appointment a 
person can normally ascertain their legal rights/options.  

Or refer them to a relevant government agency such as Legal Aid WA which has a call 
centre for general legal queries. Assistance from a Legal Aid lawyer may be available.  
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Other avenues to obtain legal advice include the Citizens Advice Bureau, the Youth Legal 
Service (both in the Perth CBD) and community legal centres in suburban Perth and 
regional centres. Lawyers sometimes provide legal advice at these centres on a pro bono 
(no fee) basis.  

7 Protection of Justices of the Peace 
The WA Justice of the Peace Act protects JPs from personal liability for anything that you 
do as a JP in the performance or purported performance of a function of a JP, unless acting 
corruptly or maliciously. 

As long as you act justly and fairly and without malice or favour, you are protected against 
criminal or civil proceedings for any mistake you may make or any decision you may give 
which contains an error. 

As a JP, you are liable only if in the course of performing your function as a JP you: 

• act corruptly by accepting bribes  

• wilfully, perversely, without reasonable excuse and in abuse of your office  

• wilfully and perversely exercise jurisdiction in a matter in which you have a personal 
interest Independence and conflict of interest 

7.1 Introduction 
‘Independence’ can mean: 

1. The greater concept of ‘judicial independence’ ie the judiciary acting independently of 
those with legislative and executive powers. 

2. ‘Individual independence’ acting in a manner free from self-interest while performing the 
functions of a JP. 

7.2 The wider concept of independence of the judiciary 
Independence of judicial officers is important in the administration of justice.  

It is the main principle under which JPs make decisions whilst performing their duties. In 
simple terms it means that JPs interpret and apply legislation without interference or 
influence from government, parliament or other agencies such as police. 

Under both the Commonwealth and State Constitutions there are three types of power: 

1. legislative 
2. executive  
3. judicial. 
The independence of the judiciary and its separation from the legislative and executive 
arms of government is taken seriously in Australia, and it is taken for granted that judicial 
officers, in interpreting and applying the law, act independently of the government.  
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7.2.1 Legislative power 

Parliaments, at both Federal and State level, have the power to make laws, through 
implementing or amending legislation in the form of acts, rules and regulations. 

Some other bodies, such as local councils, can make by-laws.  

7.2.2 Executive power 

Executive power is the power to administer the laws Parliament has put in place, and to 
carry out the business of government. 

Examples of bodies that have such power are: 

• government departments, such as the Department of Justice 

• the police, including Police Prosecutors 

• the Office of the Director of Public Prosecutions (ODPP) 

• federal government agencies such as the Australian Taxation Office and the 
Department of Home Affairs 

7.2.3 Judicial power 

Judicial power is the power exercised by the courts. It allows courts to: 

• interpret and apply the laws made by the legislative bodies, including punishing those 
who offend/breach those laws 

• adjudicate disputes which have their basis in law between private citizens and between 
any entity with executive power and a private citizen 

• make decisions in relation to such things as bail and whether warrants or other 
documents prepared have complied with the relevant legislation 

• conclusively determine whether a person has contravened a law of parliament. 

Judicial power can result in a different type of laws being made, sometimes called 
‘precedent’ or ‘common law’. From time to time superior courts are called to consider the 
meaning of words and phrases in legislation.  

When that occurs, their judgement or decision creates an authority for other lower courts in 
the same jurisdiction to follow. Judgements by the Supreme Court, the WA Court of Appeal 
and the High Court of Australia can be used by the lower courts to assist them in applying 
the law. 

It is important that judicial officers are seen to act independently. 

This can mean: 

• Being independent. 

JPs must make informed decisions that comply with legislation, not performing an action 
simply because a citizen or someone from a statutory authority or government department 
urges you to do so.  
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• Informing yourself of the facts of a matter, the relevant law and the arguments for and 
against a particular course of action or interpretation. 

Before you take a course of action you must have independently satisfied yourself that, 
according to the relevant law and circumstances, it is the correct action to take. 

Examples: 

• You would not sign a warrant a police officer asks you to issue, even if the officer 
assured you they have complied with relevant legislation and the officer has completed 
all sections – it is your role to assess the document yourself and make a decision. 

• You would not approve a surety as a matter of course. Look at what information the 
surety applicant has provided and make enquiries to confirm information on the form 
and check for any missing information, so that you are satisfied that the proposed 
surety can pay the amount of the surety if required to do so. 

• However, be practical and apply common sense!  
• If the surety is for say $2,000.00 and the surety applicant does not own many assets, 

but the applicant has regular employment, then the applicant should be able to meet 
the financial obligation of $2,000.00.  

• You would not witness/sign a document or take any other action because a Member of 
Parliament, or a Councillor suggested it would be a good idea to do so. 

• You would not witness/sign a document if a Signing Centre Coordinator/another JP 
suggested it would be a good idea to do so. 

In each of these situations a JP must make a decision based on all the factors before 
them. 

However: 

• You cannot ignore or override legislation because you think that it is unfair or 
inconvenient to apply it in a particular situation. 

The result of the requirement of independence is that: 

• the community can be assured that processes that have the power to affect rights such 
as privacy, confidentiality and liberty are not used for the purposes of abuse, to 
advance the self-interest of particular people or agencies, or without due consideration 
of their impact. 

7.3 Individual conflicts of interest 
Following the broad concept of judicial independence, every judicial officer must be seen to 
be independent, in that they do not exercise their office to influence a dispute they are a 
party to or in some way have some interest in or perform a function of their office in a 
matter that they are involved in or in which they have an interest in the outcome. 

7.3.1 What is a conflict of interest? 

As a JP, conflict of interest involves conflict between your duty as a public officer and your 
personal or private interests.  
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Many of you will come across conflict at some time – it is how these conflicts are 
identified and managed that is important. 

Threats to your perceived independence can arise if you, for example: 

• witness an affidavit for a family member or for a family business 

• witness property documents for land you or your family are interested in purchasing 

• issue a search warrant on a business competitor or someone with whom you have a 
personal connection 

• perform a function as a JP where you have prior knowledge of the matter – such as 
witnessing an alleged criminal offence.  

7.3.2 How can you determine if you have a conflict of interest? 

When considering whether a conflict of interest exists, ask the following questions: 

• Have I assisted this person in the past? 

• Do I know the person before me? 

• Do I have personal/private interests that may conflict, or be perceived to conflict with 
my public duty? 

• Could there be benefits for me now, or in the future, that could cast doubt on my 
objectivity? 

• How will my involvement in the decision/action be viewed by others in the general 
community? 

• What would be the consequences if my involvement was questioned publicly by the 
media on a news report, on social media or in a formal enquiry/investigation?  

• Does my involvement in the decision appear fair and reasonable in all the 
circumstances? 

The JP Act states that a JP is not disqualified from performing a function of a JP by reason 
only of being a ratepayer or being interested in common with the public. 

7.3.3 What do you do if you think you have a conflict of interest, or it has been 
suggested you may have one? 

Simply knowing someone does not automatically preclude you from dealing with a matter.  

It is possible, especially in regional centres/country towns, that a person is known to you, or 
that you have dealt with them before; or they may be a well-known sportsperson or local 
community leader. 

In these situations, you need to ask: 

• Does my knowledge of this defendant affect my ability to make a just and fair decision 
without malice or favour? 

• How will my involvement be viewed by others in the general community? 
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• Where you perceive that there is a conflict of interest it may be prudent to ask the 
person to locate another JP.  

• Often JPs are pressured to witness certain documents as people in the community 
wrongly believe that a JP witnessing a document will give the document additional 
authority.  

• However, there are many occupations/professions that are ‘Authorised Witnesses’ 
under the legislation including Pharmacists, Teachers, Nurses, etc. 

• Magistrates are also authorised to issue warrants – so, if limited JPs are available in a 
country town local Magistrates can issue a warrant. 

8 Cultural awareness as a JP 
It is essential that JPs understand the importance of cultural awareness. 

Courts acknowledge that Aboriginal Australians and immigrants to Australia have their own 
cultural heritage. This is evident through the use of various oaths recognising different 
religious beliefs and the use of registered/qualified interpreters to assist people where 
English is not their first language.  

Although JPs are required to apply the law correctly and fairly, there is an expectation by 
society that JPs will do so with an awareness of the cultural diversity existing within the 
community. 

You need to be aware of cultural differences in body language, language and background. 
For instance, in English culture remaining silent or not making eye contact can be seen as 
an indication of guilt; but in Aboriginal culture and some other ethnic communities this is not 
the case. 

If a person does not have a comprehensive understanding of the English language, you 
should exercise your discretion to use an interpreter.  

If for any reason an interpreter is not available, a friend of the accused who shares the 
language may be used if you are satisfied of their ability to do so competently and 
impartially. However, this is not the preferable approach as while a friend may have a 
reasonable grasp of English for conversation it may not be sufficient in a court or legal 
setting. 

It is acknowledged that Indigenous people have the right to retain their own identity and 
culture. Familiarity with a person’s background and the facets that affect their lives will 
greatly enhance sensitivity when dealing with people from culturally diverse backgrounds. 

Many people who have regular contact with the law may come from a background in which 
there are domestic violence issues, mental health issues, financial issues and difficulties 
securing long term secure housing.   

Other factors may include (for indigenous people) loss of spirituality, parenting difficulties, 
identity crisis, loss of land rights, recognition of customary law, over-representation in the 
criminal justice system and deaths in custody. 
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People from diverse cultural backgrounds such as immigrants and Aboriginal people may 
apply their own perceptions and experience to make sense of what is happening to them in 
the judicial setting.  

They may also battle with anxiety about a system that is significantly alien and unfamiliar to 
them.  

Many of us in the community have had the privilege of travelling abroad.  Some people may 
have had interactions with foreign police/authorities eg - with customs or police.  Besides 
language issues it is unlikely that we are familiar with the local laws and justice systems in 
other countries.  

Imagine how someone may feel if they have only been residing in Australia for a short 
period of time and there is an interaction with a police officer? 

9 What is court etiquette? 
WA JPs no longer sit in the Magistrates court (JPs previously sat in metropolitan courts 
hearing restraining order applications and Sat in country/regional courts to sentence 
offenders for summary criminal matters and traffic offences, but this function was 
removed from JPs on 1 August 2020). 

Despite this it is good to have an awareness of court etiquette if you are asked to attend a 
courthouse to witness a Prosecution Notice or assess bail surety applications.  

9.1 Dress code for court in Western Australia 
In Western Australian courts, the dress code is tidy and conservative.  

The following recommendations of what to wear to court is generally acceptable as proper 
court etiquette in WA courts: 

• A suit, although this is not essential; 

• Collared button up shirt making sure to buttoned it up to an appropriate point; 

• Closed in shoes. 

The following are examples of what would not be acceptable in court: 

• Open toe shoes such as thongs or sandals 

• Sunglasses 

• Hats or caps, sinning a mobile phone (but remember legal practitioners are allowed to 
use electronic devices in a courtroom). 

10 Entering and leaving the courtroom 
When you enter and leave the courtroom, it is customary and good court etiquette in WA for 
you to bow at the coat of arms behind the judicial officers as a sign of respect to the Crown. 

11 Standard of behaviour in the courtroom 
Court etiquette in WA also requires a certain standard of behaviour to followed.  
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This standard of behaviour in the courtroom should be followed in court as it is a place of 
formality. The following are examples of the standards of behaviour expected in the 
courtroom: 

• Sit silently unless called upon by the Magistrate or Judge (judicial officer); 

• Follow the judicial officer’s instructions; 

• Address the judicial officer as ‘Your Honour’; 

• Turn off all audio and/or mobile devices; 

• Refrain from eating or drinking; 

• Refrain from recording or publishing any part of the proceeding. 
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Chapter 1 
Witnessing Documents and Administering Oaths and 
Affirmations 
12 General 
As a JP you will be called on frequently to witness documents as an ‘authorised witness’. 

The relevant legislation is the Oaths, Affidavits and Statutory Declarations Act 2005 (OASD 
Act). 

The following documents need an authorised witness: 

4. Affidavits (restricted to JPs, certain court officers and legal practitioners) 
5. Statutory declarations 
6. Warrants (restricted to JPs and Magistrates)  
7. Prosecution notices (restricted to certain court officers, JPs and Magistrates) 
8. Enduring powers of attorney. 
When witnessing a signature you must identify yourself as the person witnessing it. If the 
document is presented already signed, you can request the person signing to sign again on 
another piece of paper so that the signature can be verified. 

No fee can be charged for witnessing/issuing any of these documents. 

13 Oaths and affirmations 
13.1 The difference between an oath and affirmation 
As a JP you will be called upon to administer an oath or affirmation when witnessing certain 
documents. 

The OASD Act provides that an oath requires a person to swear an oath to ‘Almighty God’, 
the religious deity they recognise, or ‘according to the religion and the beliefs they profess’. 

The Act also allows that where an oath is to be taken a person is entitled to affirm instead. 

The fact that at the time of taking an oath a person has no religious belief does not affect 
the validity of the oath as long as you are satisfied that the oath will bind the person’s 
conscience and the person understands the legal consequences of taking an oath. 

A person who chooses to affirm instead may do so. An affirmation made instead of an oath 
has the same force and effect as an oath. A person making an oath or affirmation is known 
as a ‘deponent’. 

14 Administering an oath or affirmation on affidavits 
14.1 The affidavit itself 
Legislation requires an oath or affirmation by a deponent in the form of an affidavit. 

https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a9392.html
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An affidavit is a written statement, sworn or affirmed. Affidavits are evidence on oath and 
may be tendered as evidence in court proceedings. 

The purpose of this swearing/affirmation is to verify and attest to the authenticity of the 
statement and any annexures/exhibits forming part of the affidavit. 

Evidence given under oath in an affidavit is as binding as oral evidence given under oath in 
court proceedings. It is important to remember that the deponent making a false statement 
in an affidavit is committing perjury which is a criminal offence, under the CCWA.  

Unless another written law provides otherwise, an affidavit for any purpose in this State 
must be made in accordance with the Oaths Affidavits and Statutory Declarations Act 2005. 

An affidavit can be presented to you either signed or unsigned. If an affidavit is presented 
to you already signed, it is still acceptable because the deponent will be stating when they 
take the oath, that this is their true name and their signature. 

Under the rules an affidavit does not have to be read by the JP before whom it is sworn, but 
you should ask the deponent if the document has been read by them and is true and 
correct. 

14.2 Family Law documents 
There are several types of documents involved in applications filed in the Family Court. The 
most important ones are the affidavits – the procedure for the swearing of Family Law 
affidavits is set out in the Family Law legislation and can vary from those covered by the 
OASD Act. 

14.3 Applications for probate 
In certain circumstances, applications are made for probate at the Supreme court , and an 
affidavit is required to support the application.  

Probate applications can be complex and technical in nature involving wills and the 
administration of deceased estates.  

When you witness the affidavit, ensure that in addition to the normal requirements for 
administering an affidavit and marking an annexure, the will is produced and signed on the 
back by both you and the deponent of the affidavit. 

15 Steps that must be followed when administering the oath or 
affirmation on an affidavit 

15.1 Step 1: Prior to taking the oath or affirmation 
• Verify their identity 

• Determine whether they want to make an oath or affirmation 

15.2 Step 2: Ensure that the document is prepared and signed correctly 
• The affidavit must be in the approved format – so numbered paragraphs, details of the 

court and a jurat.  

https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a9392.html
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• The name of the deponent must be shown in full 

• Their (physical not postal) address must be shown, and must be spelt correctly and 
include the postcode 

• The deponent must have read or had read to them the contents of the affidavit 

• The affidavit must be fully completed and signed 

• Any alteration, such as an insertion or erasure, must be initialled by the deponent 

• If there are any blank sections, cross them through. 

15.3 Step 3: Administering the oath or affirmation 
• Ask the deponent to raise their hand 

• Hand them a card to read or ask them to repeat after you the oath commencing with 
one of the following choices: 

o I swear by Almighty God… 
o I swear by [name of deity recognised by their religion] … 
o I swear, according to the religion and the beliefs I profess… 

and concluding with: 

o that they are the person named as the maker of the affidavit 
o that the contents of the affidavit are true 
o that the signature or mark is theirs 
o that any attachment to the affidavit is attached and referred to in it. 

• If the deponent wishes to swear by affirmation ask them to raise their hand and follow 
the same procedure, beginning with: 

o I sincerely declare and affirm… 

followed by the four concluding points listed above. 

15.4 Step 4: Witness the affidavit  
After the person has given the oral oath or affirmation, you must: 

• Indicate on the last page whether it is sworn or affirmed 

• Enter on the last page where (Perth, Midland, Albany, etc.) and when (date) it was 
sworn 

• Sign each page of the affidavit 

• Initial any alteration in the affidavit that has been initialled by the deponent 

• Clearly write your name and qualification as a witness on the last page.  

• A rubber stamp containing this information may be used, but not the actual signature. 

15.5 Step 5: Annexure or attachments 
• Where an affidavit refers to annexure or attachments, you must endorse the first page 

and initial each page of the attachments or annexure.  
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• This prevents any substitution later on. If you are called to court to testify to the 
document it will be easy to check the initials on each page. 

• Endorse the front of any annexure with the following, and initial each page: 

o This is annexure marked ‘...’ referred to in the affidavit of (deponent’s name) 
sworn/affirmed this ...day of…month 20…’ 

15.6 Step 6: Check the affidavit 
Before handing back the completed affidavit check that: 

• each page is signed, including annexure and attachments 

• the document is dated 

• your full name, title and JP number are on the document. 

15.7 Important points 
• All affidavits will have a heading including the court to which they apply, the name of 

each party involved, and the action number given to the case.  

The paragraphs will be numbered and the pages will also be numbered. 

• You do not need to be concerned with the accuracy or truthfulness of the affidavit. You 
are simply administering the oath or affirmation.  

• Never sign a blank form. 

It is good practice to rule a diagonal line across any blank space to ensure nothing is 
added at a later date. 

• You do not have to witness the signing of the affidavit. When they take the oath the 
deponent will be stating that it is their true name and their signature. 

• Rubber stamp signatures must not be used. However, a rubber stamp of your name 
and qualification as a witness is acceptable. 

• There is an example of an affidavit at the end of this chapter. 

16 Statutory declarations 
With some documents there is no requirement to swear an oath, and a simpler procedure of 
making a declaration is sufficient. 

Part 4 of the OASD Act states how a statutory declaration shall be made. It must be in the 
form of Schedule 1 of the Act. 

16.1 How to witness a statutory declaration 
Step 1: Ensure that the document is prepared and signed correctly 

• The declaration must be in the approved format. 

• The declaration must be fully completed and signed. 

• Any alteration, such as an insertion or erasure, must be initialled. 

https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a9392.html
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Step 2: Take an oral declaration 

You must ask the person to declare orally 

• that they are the person who made the declaration 

• that the contents of the declaration are true 

• that the signature is theirs 

• if necessary, that any attachment to the declaration is the attachment referred to in it. 

Step 3: Witness the statutory declaration 

• After the person has given the oral declaration, you must: 

• sign the declaration 

• sign or initial any alteration that has been made 

• clearly write your name and qualification as a witness. A rubber stamp containing this 
information may be used. 

16.2 Important points 
• As a witness, you do not need to be concerned with the accuracy or truthfulness of 

the declaration. You are simply witnessing the declaration of the maker. 

• Never sign a blank form. 
It is a good practice to rule a diagonal line across any blank space to ensure nothing is 
added at a later date. 

• Rubber stamp signatures must not be used. However, a rubber stamp with your 
name and qualification as a witness is acceptable. 

• A statutory declaration relating to a law of the Commonwealth must be made on the 
approved form under the Statutory Declarations Act 1959 (a Commonwealth Act). 
An authorised witness for Western Australia may also witness a Commonwealth 
statutory declaration, as long as they are in Western Australia at the time of witnessing. 

• Should a statutory declaration not occupy a full page it is good practice to rule a 
diagonal line across the remainder of the page before you sign it, to ensure nothing is 
added at a later date. 

• No fee can be charged for these services. 

16.3 Procedure for affidavits or statutory declarations – blind, illiterate or mentally 
ill people 

If the person making an affidavit or statutory declaration is blind or illiterate or mentally ill 
the JP must in addition to the procedures outlined in this handbook: 

• Prior to administering the oath or affirmation or taking a declaration: 

o read the document aloud to the person, or 
o cause the document to be read aloud to the person in the JP’s presence 
o be satisfied that the person understood what was read aloud. 
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• When witnessing the document certify on the document: 

o that the document was read aloud to the person; and 
o that you are satisfied that the person understood what was read aloud. 

16.4 Procedure for affidavits or statutory declarations – non-English speaking 
people 

If the person making an affidavit or declaration is not sufficiently conversant with English to 
be able to make the affidavit or declaration in English, they may make the affidavit or 
declaration in another language. 

The non-English affidavit or declaration is not admissible in a court or by a person acting 
judicially unless it is translated into written English. 

The translator must complete an affidavit or declaration and the translated document must 
be attached to the original document. 

In addition to the procedures outlined in this handbook, you must ensure that the translator 
makes an affidavit or declaration that: 

• sets out their qualifications as a translator 

• states that the English translation is accurate 

• has both the English translation and original document attached to it. 

It should be noted that the deponent can swear the affidavit in the language of their choice, 
which the translator will translate. 

The affidavit, the translator’s affidavit and the translation are filed together. 

17 Witnessing other documents: Enduring Power of Attorney (EPA) 
The Guardianship and Administration Act 1990 established a system to protect the interests 
of people who are not able to make reasoned decisions for themselves. 

While a person still has the capacity to make decisions, they can appoint another person or 
agency to manage their property and financial affairs. JPs may be asked to witness these 
documents. 

An EPA must be witnessed by two authorised people. 

The role of the witnesses is to: 

• be satisfied as to the identity of the donor 

• verify that the donor signed the document on the date specified. 

You must not witness the declaration if you are in a position of potential conflict of interest 
with the donor. 

Unlike a normal statutory declaration, you can decline to witness an EPA if: 

• there is any doubt as to the donor’s mental capacity to understand what is being signed 

• the donor appears to be signing the EPA under duress, coercion, undue influence. 

https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a336.html
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The only variation to the procedure for taking a declaration is that if the EPA is to be 
registered with Landgate you must state your occupation. 

18 Certifying copies of documents 
18.1 What is a certified copy? 
Often people are asked to supply documents to support applications, such as for birth 
certificates, academic qualification transcripts or a change of name. Rather than supply the 
original, they can make a copy and ask for it to be certified as a true copy of the original. 

18.2 Who can certify a copy? 
There is no legislation in Western Australia that stipulates either how to certify a copy of a 
document or who can do it.  

However, it is usual practice for documents to be certified by a person who is authorised as 
a witness for statutory declarations under the OASD Act. 

Sometimes the institution (for example a Superannuation fund) requiring the certified copy 
will list particular persons they will accept as being able to certify particular documents. 

18.3 How do you certify a copy? 
Before certifying a document, you must ensure that the copy to be certified is an identical 
copy of the original. A suggested wording for the certification is as follows: 

• I certify that this appears to be a true copy of the document produced to me on (date). 

Sign it, then enter your name, position and JP number and the date. 

It should be noted that you are not authenticating the original document. You are simply 
certifying that the copy is a true copy of the original produced. 

18.4 Documents in languages other than English 
Only certify a document in a language other than English if you can be sure that the original 
and the copy are identical. A solution to this is to have the original photocopied in your 
presence. 

18.5 Multiple page documents 
If the original is a multiple page document, each page must be checked against the copy to 
ensure that it is correct. You can then proceed as follows: 

• sign or initial each page 

• number each page of the copy as ‘page 1 of 40’, ‘page 2 of 40’ and so on 

• certify the last page as follows: 

o I certify that this (number) page document, each page of which I have numbered 
and signed appears to be a true copy of the document produced to me on (date) 

• sign it, then enter your name, position, JP number and the date.  
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18.6 How do I certify documents printed from a website, etc? 
Increasingly, members of the public are presenting documents to JPs requesting that a 
document printed from a website be certified or authenticated.  

Remember there is no legislation in WA that stipulates how to certify a copy of a document 
or who can do it.  

The general rule in respect to certifying a document as a true copy is that a person 
authenticating the document must sight the original and the photocopy at the same 
time. This is not possible in respect to documents printed from a web page.  Two options 
are suggested: 

1. Certification of web based documents from the owner of the website – if the 
document is printed from the website of an organisation such as a bank, training 
provider, government department, corporate body – the printed copy should be 
presented to an authorised officer from that organisation for certification. 

2. Authenticate the web based document by swearing/affirming a Statutory 
Declaration – so, make a statutory declaration before an authorised witness, declaring 
that the document is true copy of the document displayed on the website.  

For further details access Information Fact Sheet 4 Certifying Documents Printed from a 
Website from the Department of Justice website.  

19 Landgate 
Landgate is the agency responsible for land titles and property records in Western 
Australia. The Transfer of Land Act 1893 requires witnesses to the signature of parties to 
the document to sign their name, using their usual signature. It is a general requirement 
under the Land Titles Registration Practice Manual that the full name, address and 
occupation of the witness are included within the attestation. 

This aids communication when Landgate needs to contact the witness if there is an issue 
regarding the execution of the form by either the witness or the person signing the form. 

It is a general requirement that full witness details are to be included on the form. Generally 
speaking, each approved form has a note on the back page setting out the witnessing 
requirements.  

20 Commonwealth, interstate and overseas documents 
Your appointment as a JP is made under Western Australian legislation by virtue of the 
Justices of the Peace Act 2004, and your powers apply to all matters within the State of 
Western Australia. 

Commonwealth legislation recognises that your appointment as a JP under State legislation 
authorises you as a witness for Commonwealth documents. This means that you may 
witness Australian Commonwealth documents anywhere in Australia or overseas. 

Unless a particular document specifically allows it, you do not have the authority to deal 
with documents coming under the legislation of other States or other countries. 

https://www.wa.gov.au/organisation/department-of-justice/become-justice-of-the-peace#information-for-justices-of-the-peace
https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a829.html
https://www0.landgate.wa.gov.au/for-individuals/Land-Transactions-toolkit/land-titles-registration-policy-and-procedure-guides/practice-manual
https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a9233.html
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Unless the document specifies otherwise, international documents must be witnessed by 
Notaries Public, Consular or Embassy Officials. 

You may not witness interstate documents while you are outside Western Australia. 

However, some states (for example Queensland) have legislation authorising JPs from 
other States to witness certain documents in their particular State.  

Before agreeing to witness an interstate document while you are outside Western Australia, 
you should seek advice from the agency responsible for the document in that state. 

In some circumstances, you are able to witness interstate documents while you are in 
Western Australia. It would be entirely up to the court or authority where the document is to 
be lodged whether you are acceptable as a witness. The onus is on the person requesting 
you to be a witness to check for authorised witnesses before approaching a WA JP. 

You can witness Western Australian documents outside of Western Australia. 

This means that you may perform your functions as a witness in another State or territory, 
or indeed internationally, provided that the document in question is to be used in Western 
Australia. 

Witnessing Commonwealth documents or interstate warrants is completed in the normal 
manner, earlier described in this chapter. 

A statutory declaration relating to a law of the Commonwealth must be made on the 
approved form under the Statutory Declarations Act 1959 (a Commonwealth Act), a copy of 
which is printed at the end of this chapter. 

 

https://www.legislation.gov.au/Details/C2004C00189
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Note: Where there is an exhibit this should accompany and forms part of the affidavit.  In 
this instance, the letter ‘A’ has not been included in the handbook. 
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A statutory declaration relating to a law of the Commonwealth must made on the approved 
form under the Statutory Declarations Act (a Commonwealth Act). An authorised witness for 
Western Australia may also witness a Commonwealth Statutory Declaration.   
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Chapter 2 
Search Warrants 
21 What is a warrant? 
A warrant is a document that allows the person mentioned to carry out certain acts that, 
without the warrant, may be unlawful. 

The issue of a warrant is a serious matter, because it authorises interference with the 
privacy, rights and liberty of the individual. 

The High Court of Australia in George v Rockett (1990) 170 CLR 104, at page 110, said: 

A search warrant thus authorises an invasion of premises without consent of 
persons in lawful possession or occupation thereof. The validity of such a 
warrant is necessarily dependent upon the fulfilment of the conditions 
governing its issue. In prescribing conditions governing the issue of search 
warrants, the legislature has sought to balance the need for an effective criminal 
justice system against the need to protect the individual from arbitrary invasions 
of his privacy and property…. Against that background, the enactment of 
conditions which must be fulfilled before a search warrant can be lawfully issued 
and executed is to be seen as a reflection of the legislature’s concern to give a 
measure of protection to these interests. To insist on strict compliance with the 
statutory conditions governing the issue of search warrants is simply to give 
effect to the purpose of the legislation… 

Whilst the Court in George v Rockett was concerned with the lawful issue of a search 
warrant, its observations and instructions should be applied to all warrants. JPs must be 
careful when exercising the judicial discretion to issue warrants, and strict guidelines must 
be followed. 

Never attend the execution (carrying out) of a warrant even if requested to do so. 
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JPs issue warrants under the following legislation: 

Criminal Investigation Act 2006 

1. Search warrants 
2. Forensic procedure warrants 
3. Orders to produce business records. 
Criminal Investigation (Identifying People) Act 2002 

4. Identifying persons warrants 
Misuse of Drugs Act 1981 

5. Search warrants 
6. Holding and destruction orders 
Criminal Property Confiscation Act 2000 

7. Search warrants 
8. Freezing notice 
Firearms Act 1973 

9. Search warrants 
Weapons Act 1999 

10. Search and seizure warrant 
Commonwealth warrants 

21.1 Criminal Investigation Act 2006 - Applications by telephone, email or radio 
The relevant legislation is the Criminal Investigation Act 2006 (CIA) (Part 1, Section 13, sub 
sections 4 to 8). 

An application for a warrant should be made by the applicant in person; however, if the 
warrant is needed urgently and a JP is not available within a reasonable distance of the 
applicant, then a warrant may be applied for by phone, email or radio. 

You must not grant the application unless satisfied that the warrant can’t be applied for in 
person. 

The applicant must prepare a written application and send it by email to you. 

• If a written application can’t be sent, the applicant may apply by phone or radio, giving 
all the necessary details 

• If it is not practicable for the application to be made under oath, the applicant may make 
the application and give information supporting the application in an unsworn form. 

If the application is made by phone or radio, you must make a written record of the date and 
time in your Log Book/Diary, and the information provided. 

https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a146588.html
https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a2113.html
https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a522.html
https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a2058.html
https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a278.html
https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a1942.html
https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a146588.html
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If an applicant makes an unsworn application or gives you unsworn information and you 
issue a warrant, the applicant must send you an affidavit verifying the application or 
containing the information as soon as practicable after the warrant is issued. 

If the application is made by remote communication and you issue the warrant, then if it is: 

• reasonably practicable to send a copy of the warrant to the applicant by remote 
communication, you must immediately do so 

• not reasonably practicable to so send a copy of the warrant: 

o you must immediately give the applicant by remote communication any information 
that is required to be set out in the warrant 

o the applicant must complete a form of the warrant with the information given by you 
o the applicant must give you a copy of the completed form as soon as practicable 

after the warrant is issued 
o you must attach the copy of the completed form to the original warrant issued by 

you plus any affidavit received from the applicant in support of the application and 
make them available for collection by the applicant. 

If either you or the applicant fails to follow the correct procedure, any evidence obtained by 
the warrant will not be admissible in court. 

Note that you may be required to attend court to prove the warrant was duly authorised and 
give evidence as to the circumstances under which the urgent warrant was issued. Taking 
notes at the time can assist your recollection. 

21.2 Search warrants (Criminal Investigation Act 2006, sections 41 and 42) 
Search warrants are one of the most important processes available to the police. Issuing a 
search warrant authorises the police to enter the privacy of a person’s home or business, 
and to interfere with their liberty. 

It involves interference with the rights of the individual. You must carefully exercise judicial 
discretion in issuing search warrants and adhere to strict guidelines. 

A police officer or other authorised officer (for example – Council Rangers, Fisheries 
Officers, Dept. of the Environment officers) can apply to a JP for a search warrant.  

Police (WAPOL) policy states that if the applicant is not of the rank of sergeant or higher, 
the application must be countersigned by such a senior officer. 

Applications for a search warrant under section 41(3) of the CIA must: 

a) state the applicant’s full name and official details (for police PD number) 
b) state the offence(s) that is suspected to have been committed, or that is suspected 

may be committed, in relation to which a search warrant is wanted 
c) state the grounds on which the applicant suspects that the offence has been or may 

be committed 
d) describe the place that it is desired to enter and search 
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e) if it is desired to search the place for a thing relevant to the offence, describe the thing 
or class of thing (for MDA warrants a ‘thing’ could be an implement for the 
manufacture of drugs, a set of scales, etc.).  

f) if it is desired to search the place for a person, provide the name or description of the 
person 

g) state the grounds on which the applicant suspects one or more of the following: 
i. that the thing or class of thing is a thing relevant to the offence and that it is in the 

place 
ii. that a person against whom an offence may have been, or may be being, 

committed is in the place. 
h) state, to the best of the applicant’s knowledge, whether an application for a search 

warrant for the same place has been made to any other JP within the previous 72 
hours, and if so, whether a warrant was issued or not 

i) include any other information that is prescribed. 

By section 13(6) of the CIA an application must be made on oath. There is no prescribed or 
approved form of application, but the police have drawn up a standard form of application 
which allows some provision for each of the matters required by section 41(3) to be 
recorded on oath before the JP (see attached Section 41 application for search warrant). 

You may issue a search warrant for a place if you are satisfied (upon the evidence on oath 
found in the application or recorded otherwise) that, in respect of each of the matters in 
section 41(3) that the applicant suspects, there are reasonable grounds for the applicant to 
have that suspicion. 

Section 4 of the CIA provides a meaning for the phrase ‘reasonably suspects’ as: 

For the purposes of this Act, a person reasonably suspects something at a 
relevant time if he or she personally has grounds at the time for suspecting the 
thing and those grounds (even if they are subsequently found to be false or non-
existent), when judged objectively, are reasonable. 

Warrants granting police powers to search must define with reasonable particularity the: 

• premises to be searched 

• things liable to be seized 

• offence(s) which were committed or suspected to have been committed. 

The things liable to be seized must be evidence related to the offence alleged on the 
warrant; however, if in the course of the search an officer finds a thing which is not a target 
thing but which is a thing relevant to an offence, the officer may seize it. 

A warrant normally remains in force for 30 days. The time period when the warrant is 
‘current’ can vary according to different legislation, but normally warrants are executed with 
24 hours of being issued as authorities are normally keen to ensure evidence is not 
destroyed or contaminated in anyway.  
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22 Warrants to search premises/person (check list) 
22.1 Step 1: ensure that the document is prepared and signed correctly 
• A request for search warrant will come in two parts the: 

o application which will have an affidavit contained within it or attached 
o search warrant. 

• Ensure that the correct form has been used. 

• Check that the application has been completed and signed, with all sections filled out. 

• If the affidavit has not been witnessed, administer the oath or affirmation. 

22.2 Step 2: consider the application 
• Regarding a thing (property) or class of thing, does the application satisfy the following: 

There are reasonable grounds for the applicant to have suspicion that: 

a) an offence has been committed with respect to the item sought; or 
b) the item sought will afford evidence as to the commission of an offence; or 
c) the item sought is intended to be used for the commission of an offence; and 
d) the item or items sought are actually in the place to be searched. 

• Regarding a search warrant for a named or described person, and mindful that it 
authorises a search of the place for a person and the taking of any action that is 
reasonably necessary to stop or prevent any offence being committed against that 
person, does the application satisfy the following: 

There are reasonable grounds for the applicant to have a suspicion that: 

a) an offence may have been committed against the named or described person 
b) an offence may be being committed against the named or described person 
c) that the named or described person is in the place to be searched. 

22.3 Step 3: issue the warrant 
• If satisfied, complete and sign the search warrant. 

• Nominate which of the grounds for the issue of the warrant you were satisfied with. 

• Ensure that the search warrant contains the following information: 

o the applicant’s full name and official details 
o the suspected offence to which the warrant relates 
o the place that may be entered and searched under the warrant 
o a description of the thing or class of thing to be sought 
o if a person is the object of the search, the name or a description of the person 
o the period, not exceeding 30 days, during which the warrant may be executed 
o the name of the JP who issued it 
o the date and time when it was issued. 
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• If the police officer applying for the warrant thinks that firearms may be used in the 
execution of the warrant, that must be stated on the form, including the reasons for this 
belief. 

Compliance with the CIA (sections 13, 41 and 42) when issuing a search warrant is 
essential as you may be called as a witness in a court proceeding to satisfy the court that 
the warrant was issued correctly. 

23 Forensic procedure (FP) warrants 
Relevant legislation is sections 99 and 100 of the CIA. 

This Act authorises a forensic procedure on a person for the purpose of searching for a 
thing or evidence of a thing that is relevant to an offence that is reasonably suspected to 
have been committed and the existence or absence of which on or in the body of the 
person is relevant to the investigation of the offence. 

A forensic procedure must not be done for the purpose of obtaining an identifying particular 
of the person. 

Section 99 enables a JP to grant a warrant that authorises an intimate or internal forensic 
procedure to be conducted on an adult suspect who has not consented or who has 
withdrawn consent for the procedure. 

An intimate forensic procedure may include any or all of the following: 

• take a swab, or use other means, to detect a relevant thing on the person’s external 
private parts 

• remove a relevant thing attached physically to those external private parts 

• take a sample of a relevant thing on those external private parts 

• take an impression of a relevant thing on those external private parts 

• take a sample of blood from the person. 

An internal forensic procedure may include any or all of the following: 

• search the person’s internal parts for a relevant thing using x-rays, ultrasound or similar 
means 

• search the person’s orifices, other than the mouth, for a relevant thing 

• take a swab, or use other means, to detect a relevant thing in those orifices 

• remove a relevant thing from, or take a sample of a relevant thing in, any such orifice. 

A JP cannot approve an application for a forensic procedure warrant (FP warrant) that 
applies to a protected person. A protected person means a person who is a child or an 
incapable person. 

The written material presented to you in support of the FP warrant must: 

• give the applicant’s full name and official details 

• give the name of the suspect to whom it relates 

https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a146588.html
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• state whether the suspect is a protected person 

• state the offence alleged 

• state the ground for suspecting that an offence has been committed 

• state whether it is for an intimate or internal forensic procedure 

• state, if the warrant is wanted for an internal forensic procedure, what kind 

• state what thing or evidence will be sought 

• state the grounds on which the applicant suspects that the thing being sought is a 
relevant thing 

• give the details of the relevant thing to be searched for. 

24 Issuing a forensic procedure (FP) warrant 
24.1 Step 1: ensure that the document is prepared and signed correctly 
• Ensure that the correct form has been used. 

• Ensure that the application has been completed and signed with all required information 
supplied. 

• If the affidavit has not been witnessed, administer the oath or affirmation. 

24.2 Step 2: consider the application 
In order to issue a forensic procedure warrant you must: 

• be satisfied there are reasonable grounds for the applicant to suspect an offence 

• be satisfied that the interests of justice justify doing the procedure 

• take into account the seriousness of the offence. 

24.3 Step 3: issue the warrant 
• Ensure that the following are included on the warrant: 

o the applicant’s full name and official details 
o the name of the suspect to whom it relates 
o the offence to which it relates 
o whether it relates to an intimate or internal forensic procedure 
o if it relates to an internal forensic procedure, the kind of internal forensic procedure 

that may be done on the suspect 
o the relevant thing to be searched for during the forensic procedure. 

• Ensure the warrant includes: 

o the period, not exceeding 14 days, during which the warrant may be executed 
o your name 
o the date and time when it was issued. 

• If satisfied, complete and sign the forensic procedure warrant. 



Handbook for Justices of the Peace (7th Edition - 2022) 42 

25 Orders to produce business records 
The relevant legislation is sections 50 to 53 of the CIA. 

A police officer may apply to a JP for an order to produce business records. 

The application must state: 

• the applicant’s full name and official details 

• the offence(s) that is suspected to have been committed 

• the grounds on which the applicant suspects that the offence has been committed 

• the name of the person to whom the order will apply 

• that the person is not suspected of having committed the offence 

• with reasonable detail the business record wanted 

• the grounds on which the applicant suspects the business record is relevant to the 
offence 

• whether the original or a copy is required 

• whether a paper, electronic or other version of the record is required 

• any other information that is prescribed. 

You may issue the order if satisfied there are reasonable grounds for the applicant’s 
suspicion. 

The order will be an order for: 

• the person to produce the records 

• where the records are to be produced 

• the date on which the order must be obeyed (it must allow a reasonable length of time 
for the records to be found and produced) 

• your name 

• the date and time of issue. 

An order to produce may be served by personal service, post, or email. If you don’t believe 
you should issue the warrant, you must record on the application the reasons for your 
refusal. 

26 Criminal Investigation (Identifying People) Act 2002 
26.1 Identifying Persons warrants 
Relevant legislation is sections 15, 45 and 46 of the Criminal Investigation (Identifying 
People) Act 2002. 

This Act authorises an identifying procedure to be done on a suspect for the purpose of 
obtaining an identifying particular of the suspect that is reasonably suspected will afford 
evidence of whether or not the suspect committed a serious offence that they are 
reasonably suspected of having committed. Applications for an identifying person’s warrant 
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must be made in person, but section 15 allows for applications to be made by remote 
communication in the same manner as previously indicated under CIA. 

A suspect means a person who is reasonably suspected of having committed a serious 
offence but who has not been charged with the offence. 

Section 45 enables you to grant a warrant that authorises an intimate identifying procedure 
to be conducted on an adult suspect who has not consented or who has withdrawn consent 
for the procedure. 

An intimate identifying procedure under the provisions of section 56 may be: 

• photographing an identifying feature of the person on their private parts 

• taking a sample of the person’s pubic hair 

• taking a sample of blood from the person 

• taking a dental impression of the person. 

You cannot approve an application for an identifying procedure warrant (IP warrant) that 
applies to a protected person. A protected person means a person who is a child or an 
incapable person. 

An application for an IP warrant must: 

• name the suspect in respect of whom the warrant is wanted 

• state the offence that the suspect is suspected of having committed 

• specify the identifying particular that is sought and the identifying procedure by which it 
is to be obtained 

• state the grounds on which the applicant suspects: 

o that the suspect has committed the offence 
o that the identifying particular sought will afford evidence of whether or not the 

suspect 
o committed the offence. 

You may issue an IP warrant if you are satisfied: 

• that there are reasonable grounds for the applicant to have suspicion 

• that the interests of justice justify obtaining the identifying particular specified in the 
application. 

27 Issuing an identifying procedure warrant 
27.1 Step 1: ensure that the document is prepared and signed correctly 
• Ensure that the correct form has been used. 

• Ensure that the application has been completed and signed, with all required 
information supplied. 

• If the affidavit has not been witnessed, administer the oath or affirmation. 
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27.2 Step 2: consider the application 
In order to issue an IP warrant you must be satisfied: 

• there are reasonable grounds for the applicant to suspect an offence has been 
committed by the person 

• that the interests of justice justify doing the procedure. 

27.3 Step 3: issue the warrant 
• Ensure that the following details are included on the warrant: 

o the official details of the applicant 
o the name of the suspect to whom it relates 
o the offence to which it relates 
o the identifying particular to be obtained 
o the identifying procedure by which it is to be obtained. 

• Ensure the warrant includes: 

o the period, not exceeding 14 days, during which the warrant may be executed 
o your name 
o the date and time when it was issued. 

• If satisfied, complete and sign the IP warrant. 

28 Misuse of Drug Act 1981 
28.1 Issuing a Misuse of Drugs Act 1981 warrant 
Section 24 of the Misuse of Drugs Act (MDA) enables you to grant a search warrant if you 
are satisfied that there are reasonable grounds to suspect that any thing whatsoever: 

• may be or has been used with respect to which an offence has been or is suspected to 
have been or may have been committed 

• which has been, or is suspected to have been or may have been used for the purpose 
of committing an offence 

• may provide evidence in respect of an offence. 

28.2 Step 1: ensure that the document is prepared and signed correctly 
• Ensure that the correct form has been used – MD 7. 

• Ensure that the application has been completed and signed, with all required 
information supplied. 
If the affidavit has not been witnessed, administer the oath or affirmation. 

28.3 Step 2: consider the application 
In order to issue an MDA warrant you must be satisfied: 
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• Either that there are reasonable grounds the property is possessed or has been 
obtained directly or indirectly, as a result of or for the purposes of the commission of an 
offence 

• Or that there are reasonable grounds to suspect the property is possessed or has 
been obtained as or for the consideration for the commission of an offence 

• And that there are reasonable grounds to suspect that any connected property may 
be in a vehicle, premises or place. 

28.4 Step 3: issue the warrant 
Ensure that the following are included on the warrant: 

• the premises to be searched 

• the things liable to be seized 

• the offences which are suspected to have been committed. 

Ensure the warrant includes: 

• the period, not exceeding 30 days, during which the warrant may be executed 

• your name 

• the date and time when it was issued. 

If satisfied, complete and sign the warrant. 
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29 Criminal Property Confiscation Act 2000 
29.1 Search warrant 
A police officer may apply to a JP for, and a JP may issue a search warrant under Section 
74 of the Criminal Property Confiscation Act 2000. 

The police officer has to satisfy the JP by information on oath or affirmation that there are 
reasonable grounds for suspecting that any property or any property tracking documents 
capable of being confiscated: 

• is or are in or on a vehicle, premises or place 

• will be in or on the vehicle, premises or place within next 72 hours. 

A search warrant can be executed at any time of the night or day and continues in force 
for 30 days from the day on which it was issued. 

29.2 Forms 
The police or public officer will provide forms designed for the purpose of the relevant 
legislation. 

30 Freezing notices 
The relevant legislation is the Criminal Property Confiscation Act 2000, Section 34. 

A freezing order relates to property suspected of being acquired as result of criminal 
activity or property used for criminal activity. 

The ODPP or a police officer may apply to a JP for the issue of a freezing notice. 

A JP can issue a freezing notice on any property on the basis that there are reasonable 
grounds for suspecting that the property is crime-used or crime-derived. 

A freezing notice can be issued for: 

• land 

• money in a bank account 

• property that was used in connection with a crime or derived from money obtained from 
a crime 

• property that is or was used for storing property that was acquired unlawfully. 

A freezing notice is issued in relation to a specific item of property. 

Property owned by two or more people, whether jointly or as tenants in common, is ‘crime-
derived’ if any  

part of the share of any of the owners is crime derived. 

JPs are authorised to freeze all or some of the property owned by a person, provided that 
that person has been charged or is likely to be charged with an offence within the next 21 
days or could be declared a drug trafficker. 

https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a2058.html
https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a2058.html
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A confiscation offence is defined as: 

• an offence against a law in force anywhere in Australia that is punishable by 
imprisonment for two years or more notwithstanding that if dealt with summarily the 
penalty which could be imposed is less than two years 

• any other offence that is prescribed 

• no offence has been prescribed. 

When considering an application for a freezing notice (on any grounds) you must consider: 

• each matter that is alleged by the applicant as a ground for issuing the freezing notice 

• if you decide to issue the freezing notice, set out in the notice each ground that you find 
is a ground on which the notice may be issued. 

This is important because if an objector wants to have the freezing notice set aside they 
must satisfy the requirements in relation to each ground upon which the property was 
frozen. 

A freezing notice must: 

• describe the property covered by the notice 

• include an estimation of the value of the property 

• state where, when and from whom the property was taken if it has been removed from 
the place in which it was found 

• summarise the effect of the notice 

• advise the recipient that the property under the notice may be confiscated unless an 
objection is filed with 28 days of the notice 

• inform the alleged offender that they have the right to file an objection. 

A freezing notice also applies to property outside the State if the offence was committed in 
WA or the owner of the property lives in WA. 

Property protected from freezing 

The following property cannot be seized, frozen or confiscated unless the property is crime-
used property: 

• family photographs 

• family portraits 

• necessary clothing 

• ordinary tools of trade 

• professional instruments 

• reference books. 
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31 Firearms Act 1973 
31.1 Search warrants 
Section 26 of the Firearms Act 1973 is the section relevant to the issue of a search warrant, 
but it is rarely used, possibly because section 24(2a) authorises a police officer to, without 
warrant enter and search any premises on which, in the opinion of the police officer, there 
are reasonable grounds to suspect that any firearm or ammunition may be found in the 
possession of a person and that the possession of it may result harm being suffered by any 
person; or the person is not at the time a fit and proper person to be in possession of it. 

Under section 26(1), where you are satisfied on oath that there are reasonable grounds for 
suspecting that there is in any place any firearm or ammunition or any document or other 
thing: 

a) with respect to which under any written law an offence, involving a firearm, ammunition, 
silencer or other contrivance used in conjunction with a firearm, has been or is 
suspected, on reasonable grounds, to have been committed, or 

b) will afford evidence as to the commission of any such offence 
c) is intended to be used for the purposes of committing any such offence, you may issue 

to a police officer a warrant authorising the police officer to enter and search, and to 
seize the same or other things found. 

You may, under section 26(2), also issue a search warrant in the circumstances 
contemplated in section 24(2a) and referred to above. 

Regulation 22 of the Firearms Regulations 1974 prescribes a form for each application and 
search warrant to be used for section 26(1) and 26(2) applications. You need to ensure the 
correct forms are used. 

32 Weapons Act 1999 
32.1 Search and seizure warrants 
Under section 14 of the Weapons Act 1999 a JP may grant a search and seizure warrant in 
relation to a place if satisfied that there are reasonable grounds for suspecting that there is 
located in a place: 

a) any weapon relating to an offence 
b) anything else that will afford evidence as to the commission of an offence. 

The warrant authorises any police officer with such assistance as he/she thinks necessary 
and with such force as is reasonably necessary for the execution of the warrant: 

a) to enter the place at any time 
b) to search the place 
c) to stop, detain and search anyone at that place 
d) to seize: 

https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a278.html
https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_s4446.html
https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a1942.html
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i. any weapon that the police officer suspects on reasonable grounds relates to an 
offence, or 

ii. anything else that the police officer suspects on reasonable grounds will afford 
evidence as to the commission of an offence. 

You need to ensure that the warrant states the grounds supporting its grant and in 
particular: 

• the place to be searched 

• the authority to stop, detain and search anyone in that place 

• the things liable to be seized 

• the offences which have been committed. 

33 Commonwealth legislation 
WA JPs have jurisdiction under Part IAA, Division 1 of the Crimes Act 1914. 

33.1.1 Search warrants 

Section 3C of the Act defines ‘issuing officers’ as Magistrates or JPs or other person 
employed in a court of a State or Territory who are authorised to issue search warrants.  

Pursuant to section 3E of the Act a JP has an obligation to ensure that they are satisfied 
that the preconditions for the issue of a search warrant have been fulfilled.  

It is not enough for the JP to ensure that a police officer considers that there is a proper 
basis for a search warrant.  

You must form your own opinion on the issue. In summary, section 3E of the Crimes 
Act 1914 provides that a JP may issue a warrant if satisfied that there are reasonable 
grounds for suspecting that there is, or will be within the next 72 hours, any evidential 
material at premises or in the possession of a person to be searched. 

If the person applying for the warrant is a federal police officer and the officer has 
previously applied for a warrant in respect of the same person or premises, the officer is 
required to state in the information provided to the JP the particulars and outcome of the 
previous application. 

  

https://www.legislation.gov.au/Details/C2022C00059
https://www.legislation.gov.au/Details/C2022C00059
https://www.legislation.gov.au/Details/C2022C00059
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34 Arrest warrants – Federal and State 
34.1 Federal 
JPs can issue a warrant of arrest for federal offences but only if the requirements of s.3ZA 
of the Crimes Act 1914 are met. 

Section 3ZA requires the informant to swear information on oath and, except where the 
warrant is to extradite a person from a foreign country, the informant must provide an 
affidavit setting out the reasons why the warrant is sought, including: 

• the reasons why it is believed that the person committed the offence 

• the reasons why it is claimed that proceedings by summons would not achieve one or 
more of the purposes set out in paragraph 3W (l) (b). 

The purposes set out in paragraph 3W (l) (b) are: 

• ensuring the appearance of the person before a court in respect of the offence 

• preventing a repetition or continuation of the offence or the commission of another 
offence 

• preventing the concealment, loss or destruction of evidence relating to the offence 

• preventing harassment of, or interference with, a person who may be required to give 
evidence in proceedings in respect of the offence 

• preserving the safety or welfare of the person. 

You are not to issue the warrant unless there are reasonable grounds for doing so, and 
you must write on the affidavit those reasons specified in the affidavit, and any other 
reasons, you have relied upon in issuing the warrant. 

34.2 State 
The requirements in respect of warrants for arrest are quite different to issuing warrants for 
state offences. In WA, only a magistrate has the power to issue a warrant of arrest in 
first instance for a WA state offence.  

35 Execution of warrants and other processes out of the State 
The Service and Execution of Process Act 1992 (Cth) provides for execution of warrants 
and other processes in each state and outside Australia. Complaints and summons made in 
Western Australia can be served in another state (section 24). 

Under section112 (1), JPs can issue a warrant of apprehension in the prescribed form for 
non-payment of a fine imposed by a court for execution in another state.  

The power to issue warrants in relation to non-payment of fines does not extend to persons 
who the Justice of the Peace has reason to believe is under the age of 18 years (section 
123. 

https://www.legislation.gov.au/Details/C2022C00059
https://www.legislation.gov.au/Details/C2018C00175
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36 Refusing an application for a warrant or order 
Throughout this chapter you have been advised of the need to justify why you grant an 
application. The same applies when you refuse an application. 

When refusing an application, you must endorse (write) on the application your decision 
and your reasons for refusal.  

You must sign under your endorsement, then enter your name, JP number and the time 
and date of your decision. 
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Example of Search Warrant 
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Chapter 3 
Bail and Surety Applications 
37 Introduction 
What is bail? 

Bail is the procedure by which a person who has been charged with a criminal offence is 
released from police or the court’s custody. 

The term ‘bail’ is not defined in legislation but the WA Legal Aid website provides a lucid 
definition – ‘Bail is a written promise (known as a bail undertaking) that the accused will 
come to court at a particular time and date. And the accused must comply with certain 
conditions’.  

Examples of bail conditions may include – a curfew, reporting to a police station, not to 
approach a certain person or place, etc.  

In this chapter we explore the main documents relating to bail and sureties: 

• bail undertaking 

• surety undertaking 

38 Bail undertaking form 
38.1 What is the bail undertaking form? 
The relevant legislation is the Bail Act 1982 and the Bail Regulations 1988. 

A bail undertaking form is the written record of a defendant’s release to bail. It is an 
important court record and its completion should be clear, precise and accurate. 

The document is numbered Form 6 – Bail Act – Bail Undertaking and is in triplicate. 

One bail undertaking may be completed for an accused facing multiple charges; however, a 
separate undertaking is required if an accused is being released to bail to different 
times/dates or different courts. 

• the top copy is for the court, the second copy for lockup/prison and the third copy for 
the accused. 

39 Surety undertaking 
39.1 When is a surety undertaking needed? 
If it has been decided (by a Magistrate or Judge) that a surety is required to ensure that the 
accused complies with his bail undertaking to appear at a certain court, then the surety 
must also sign an undertaking. 

  

https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a62.html
https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_s4289.html
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39.2 What is the surety undertaking form? 
A surety undertaking is the written record of: 

• the surety application 

• the approval or refusal of surety 

• if approved, the surety undertaking. 

One document may be completed for an accused facing multiple charges, but a separate 
document is required if an accused is being released to bail to different times/dates or 
different courts. It is an important court record and must be completed clearly, 
precisely and accurately. 

39.3 How should it be filled in? 
It is essential that the Surety Undertaking Form is completed correctly as incorrect 
documents can result in the state being unable to take enforcement action when 
appropriate. 

The document consists of three parts: 

• Part A is the Notice to Surety as to terms of bail. This part of the form will be completed 
with the same information as the bail undertaking for the accused. 

• Part B is the Declaration by Proposed Surety and includes the JP’s decision to approve 
or refuse the surety. 

• Part C is the Surety Undertaking and also incorporates an endorsement as to the 
certificate to authorise the release of the accused. 

Generally, Part A of the document will be completed by a police officer or court officer, but if 
you are required to complete the document you should follow the following rules: 

• write clearly 

• the current residential address of the accused only should be used 

• the time and place of appearance should nominate the full address of the court location 

• any conditions of bail must be entered 

• you must sign and stamp or clearly print your name. 

Part B is completed by the surety applicant. Prior to completing this part, Form 9, 
Information for Proposed Surety, should be given to the applicant. If using a self-
carbonating form, remove pages 2 and 3. 

When the applicant has completed Part B ensure that: 

• they have signed the declaration 

• they have indicated by necessary deletions whether 

o it is the intention to act as surety for the next appearance only, or for all future 
appearances 
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o if going surety for future appearances, whether or not notice is required of such 
future appearances 

• you make your decision regarding approval or refusal of the surety and complete and 
sign the form (stamp or print name also) 

• if you refuse surety, enter your reasons for refusal. 

If approved, Part C is completed by you by: 

• writing clearly 

• inserting the full name and current residential address of the surety 

• inserting the amount of the surety obligation 

• reading, translating or giving the undertaking to the surety to read and then getting 
them to sign the undertaking and reflect such method on the undertaking 

•  signing and stamping or clearly printing your name 

• handing the copy of the undertaking to the surety and getting them to sign the 
acknowledgement. 

Once the surety has been completed you must complete the certificate under section 11 
(2), Authorisation to Release, which is found on the bottom of the Bail Undertaking copy for 
the lockup/prison. Once that is completed, you must then complete the bottom of Part C of 
the surety undertaking. 

This certificate, as well as the surety undertaking, should be transmitted to the place where 
the accused is in custody so that their release can be arranged. 

39.4 What should a JP state to the surety? 
To ensure that the surety understands their responsibility you should ask them: 

‘Do you understand that by signing this undertaking you are agreeing to forfeit and 
pay to the State the sum of XX if the accused fails to appear in court as required?’ 
You should also add: 

‘You must notify the court of any change of your address.’ 

 

Legislation and Forms 

The relevant legislation is the Bail Act (WA) 1982 and Bail Regulations 1988. 

Although you will not have contact with many of these forms, it is essential that those you 
do use are fully and accurately completed. Failure to correctly complete the forms can 
result in the accused remaining in custody. 

Form 1 Information for the Accused 

Form 2 Information Given by the Accused 

https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a62.html
https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_s4289.html
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Form 4 Notice to Appear where Bail is Dispensed with by the Court 

Form 5 Bail Record Form 

Form 6 Bail Undertaking 

Form 7 Notice to Accused 

Form 8 Part A – Notice to Surety as to Terms of Bail 

Part B – Declaration by Proposed Surety (delete ‘I do/do not’ where 
applicable) 

Part C – Surety Undertaking 

Form 9 Information for the Surety 

Form 10 Notice to Accused/Surety of different time and Place for Appearance 

Form 11 Warrant to Arrest Accused whose Bail Subject to a Home Detention 
Condition has been Revoked. 

Form 12 Undertaking by Responsible Person 

Form 14 Application to Cancel Surety/Responsible Person Undertaking 

Form 15 Application for Forfeiture of Money under Surety Undertaking 

 

Below is an indication of which forms go to whom. 

Forms for the accused: 1 – 2 – 41– 5 – 63– 7 – 101 

Forms for the surety: 8 – 9 – 102 – 142 

Forms for the court: 43 – 61 – 103 – 121 – 141 

Forms for the police: 42 – 11 – 143 

Forms for the lockup/prison: 62 

Form for the responsible person: 122 

The smaller numbers shown above indicate what pages of these forms should be given out 
to the accused. 
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40 General information: particulars and restrictions of note 
40.1 Bail Undertakings 
The grant of bail enables a person who is in custody charged with a criminal offence, 
awaiting sentence or the outcome of an appeal, to be released from custody pending future 
appearance(s) in court. 

The Bail Act uses undertakings whereby a person charged may be released from custody 
upon entering into a bail undertaking. An undertaking is a ‘legal promise’ made by the 
accused to appear at a certain court at a particular date/time. So, the main undertaking is 
always that an accused will appear at the next court appearance. 

This may be with or without certain conditions, which may include that an accused is also 
required to have one or more persons prepared to enter into a surety undertaking.  

40.2 Role of Surety? 
A surety is required to undertake to forfeit a specified sum of money if the accused fails to 
attend court as required.  

41 Principles of bail 
An adult accused is entitled to have bail ‘considered’ (section 5 Bail Act), and once bail is 
granted, has a right to be released as soon as is practicable. 

An accused person has the right for their release on bail to be considered ‘as soon as 
practicable’. This means that an arresting police officer will grant bail or will bring an 
accused before a court. 

Bail must be considered whether or not the accused applies for bail (see section 7 Bail Act). 

41.1 Approving sureties 
You may be called upon to approve the person who undertakes surety for an accused. 

Part 5 of the Bail Act deals with sureties and surety undertakings.  

Section 35 of the Act describes what a surety is. 

Section 39 explains how to determine if an applicant is suitable, and the rest of the sections 
outline what should be done or taken into consideration when dealing with surety 
applications. 

A surety must: 

• be over the age of 18 years 

• have assets valued at more than the amount of the sum liable to be forfeited 

• not be indemnified by the accused against any forfeiture caused by the failure of the 
accused to appear (this is a criminal offence). 

The person applying to act as surety has to be given: 

• Form 9: information in writing regarding their rights, obligations and liabilities 
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• Part A of Form 8: details of the terms and conditions of the bail order 

• Part B of Form 8: a signed declaration form that discloses to the JP all relevant 
information. 

To determine if someone can go surety for an accused, a JP needs to consider: 

• the character and antecedents (a person's past history of the proposed surety 

• the surety’s connection with the accused 

• the surety’s ability to pay the amount liable to be forfeited without excessive hardship. 

If you decide not to approve the proposed surety, you need to record why and inform the 
applicant and the accused. 

Your decision is final.  

An applicant can re-apply to be surety if there are new facts or circumstances, or if they 
failed to adequately present their case at the previous application. 

If you approve a person as surety, your duties as a JP in regard to sureties include: 

• before signing the undertaking, ensuring that the surety has read, had read to them or 
had translated the completed Part A of Form 8, Form 9 and the undertaking. 

• before signing the undertaking, ensuring all conditions that are required have been 
complied with by the surety 

• after signing the undertaking, ensuring the surety is provided with a copy of the 
undertaking. 

Time should be taken to ensure that the surety understands the terms and conditions of the 
surety and whether the surety can be extended until the matter is concluded or requires the 
signature of the surety at each appearance of the accused. 

41.2 Important points when considering a surety 
The person signing a surety undertaking is making a declaration.  If this declaration is false 
then that is a matter for the courts, not the JP assessing the declaration. 

Some JPs refuse to use a vehicle as an asset when considering an application, stating 
that if bail is breached and the vehicle is seized it may cause hardship. However, if a 
person applying to be a surety would like to use their vehicle, they can. If the accused does 
not appear in court, it is up to the Magistrate to decide the consequence for the surety. 

You are required to check if a surety has outstanding fines (registered with FER?), 
pending charges or a criminal record. You need to inform the surety of the consequences of 
swearing a false declaration. 

Give thought to the stability of the surety: are they employed?  

If someone would like to enter into a surety undertaking for $1,000.00 and they have lived 
in the same country town for the past 30 years and have been employed at the same place 
for the past 20 years, you should take this into account, even though it is not a physical 
asset. 
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The surety should be advised that if an accused fails to appear as required by his 
bail undertaking, the court shall summon the surety and may order forfeiture of the 
amount provided in the surety undertaking. 

There may be instances where a JP has concerns in respect to aspects of the surety 
application. In these instances, the JP may make any enquiries which he/she thinks 
desirable to make a decision, either to approve or not to approve the surety 
application. 

If the JP does not approve of the applicant as a surety, it is important the JP record the 
reason in writing for refusal on the surety application and inform the applicant of those 
reasons. 

41.3 Withdrawal of surety 
A surety may apply to an appropriate judicial officer for cancellation of his undertaking. 

Upon application, the judicial officer shall cause the accused to appear before him or 
another officer and may issue a warrant or summons for that purpose. 

Upon appearance of the accused, the court may cancel the surety undertaking and either 
revoke bail and remand the accused in custody or grant fresh bail. 

The surety is not relieved of his obligations until the accused is brought before the 
court for the review of bail. 
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Glossary of legal terms 
A 

Acts Laws made by Parliament are called Acts. The Federal 
Parliament in Canberra makes laws that affect the whole of 
Australia. An example is the Fair Work Act 2009 (Cth). The WA 
Parliament makes laws that affect WA.  An example is the 
Criminal Code 1913 (WA). 

Accused  A person charged with committing a criminal offence or 
offence(s). Other words for accused are “defendant” and “alleged 
offender”. 

Acquit/Acquittal/Acquitted When the magistrate, jury or appeal court find that a person is not 
guilty of the crime. 

Address for service After a court case starts, all the people involved in the case need 
to have an address where they want letters and court documents 
to be delivered/served on them by post and by hand. 

Adjournment/Remand Postponing a court hearing or other court appearance to another 
date. 

Admissible evidence The court has rules (in both the common law and Evidence Act) 
about what kind of evidence it will accept in a court case. 
Evidence the court decides to accept/admit into evidence is 
known as admissible evidence. 

Adversarial The Australian legal system is known as an adversarial system, 
where the prosecution lawyers and the defence lawyers will offer 
opposing arguments. They will argue in court about the facts, 
witness’s evidence and/or legal issues. So using a sporting match 
as an analogy each party is an ‘opponent’ in court and the 
Magistrate or Judge is the impartial ‘umpire’ who ensures that the 
rules of court and evidence are followed and the trial is fair and no 
bias is present.  

Affidavit A written statement prepared by a person. The statement must be 
sworn or affirmed to be true in front of a solicitor, barrister or 
justice of the peace. 

Affidavit of Service A sworn statement of a person who has served a court document. 
It details what document was served, who was served; where the 
document was served; how the document was served; and what 
happened when the document was served.  

Affirm To solemnly promise to tell the truth in court or in an affidavit.  
An affirmation is made instead of a religious oath. 

Allegation A claim made by one party (such as the police) about something 
that has or has not been done. This claim needs to be proved in 
court. Allegations made by police in WA are set out in a 
Statement of Material Facts which alleges certain conduct and 
also contains an evidence matrix and is supplemented by witness 
statements and other evidence.  
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Amend To make changes to a document that has already been filed at 
court. The amended document is then filed and served on the 
other party. 

Annexure A document referred to in an affidavit that is attached to the 
affidavit. 

Appeal To apply to a higher court asking that the decision of a lower court 
be changed or cancelled (quashed). 

Appearance When a party goes to court for a case. 

Arraignment 
 

Where the details of the charge are read out to the accused in 
court. The accused will then be asked to plead guilty or not guilty. 

Arrest 
 

The procedure where a person is taken into police custody to be 
charged with a criminal offence or to be brought before a court 
and must remain in police custody until granted bail or until a 
court deals with their charges. 

B 

Bail The conditional release of a person from custody after they have 
been arrested and charged with a criminal offence, on the 
undertaking that they return to court on a certain date. Conditions 
that are normally attached to bail include curfews, reporting to a 
police station and payment of money by the accused or a third 
party if the accused does not appear in court (sureties). 

Balance of probabilities This is the 'standard of proof' in civil cases, including VRO cases. 
To win their case the person making a claim has to bring enough 
evidence to prove their claim on the 'balance of probabilities' that 
it is more likely than not that their claim is true. 

Bar table In a courtroom the parties involved in a case, or their lawyers, 
speak to the judge, magistrate, registrar or assessor from the bar 
table. You should not walk past this table unless you are given 
permission. (So as the Australian legal system originated from the 
UK legal system, lawyers do not ‘wander’ around the court room 
as seen in American law shows! 

Barrister A lawyer whose main role is to represent people in court. They 
usually work together with a solicitor, and have limited direct 
contact with clients. A barrister is a specialised advocate who can 
argue a case in the higher courts.  They are members of the ‘Bar’ 
and are usually self-employed. So they rely on receiving ‘briefs’ 
from solicitors of government departments/agencies.  

Bench The place where the judge, magistrate, registrar or assessor sits. 

Bench Warrant 
 

A court ordered warrant for arrest.  

Beyond reasonable doubt This is the standard of proof in criminal cases. For a person to be 
found guilty of a criminal charge, the person making the 
allegation, usually the police, has to bring enough evidence to 
prove that the defendant committed the crime. The court must be 
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satisfied from the evidence that there is no other reasonable 
explanation. 

Brief The documents which are sent by a solicitor to a barrister to 
enable the barrister to appear in court on behalf of the solicitor’s 
client – so a summary of the case including photocopies of 
important documents. So terminology may include ‘John Smith 
QC is being briefed to appear for my client in the Supreme Court 
of WA’. If you watch legal shows on TV you may see bundles of 
documents folded in half and tied with a red ribbon which are 
briefs.  

Brief of Evidence The documents, including statements and photographs, that the 
police prosecutor will rely on in a case against a person charged 
with a criminal offence. 

Burden of proof The need for the person who makes a claim, or charges someone 
with an offence, to bring evidence to prove the claim or charge. It 
is also called the onus of proof.  Another way of thinking about it is 
that the Prosecution in a criminal matter has the burden or 
responsibility to present evidence to substantiate the allegations 
made and the responsibility to prove the elements of an offence(s) 
a person is charged with.  

C 

Call over A call over hearing may be the first time parties in a civil case go 
to court. The magistrate or registrar will give directions to the 
parties about what they have to do to prepare for the hearing of 
the case. In a criminal matter a call over hearing is used so both 
the prosecution and defence can indicate to a magistrate/judge 
the number of witnesses they intend to call so sufficient time can 
be allocated to the trial when listed – so ‘it is estimated that the 
trial will go for 2 ½ days – so it is listed from the 5th to the 7th 
May.  

CCTV See Closed Circuit Television 

Certificate of Title A certificate identifying the owner of land. And any interests 
registered against the land – eg a mortgage or caveat.  

Certified copy of a 
document 

A copy of an original document that has been confirmed as a true 
and correct copy by an authorised person, such as a solicitor or 
justice of the peace.  

Character reference A letter, statement or document written by someone who knows 
you, (such as a family member, friend or employer), that gives 
information about your good character. Often used when applying 
for a spent conviction - see Legal Aid of WA website for more 
information on references.  

Charge When the police formally accuse a person of committing a 
criminal offence. A charge(s) is set out on the Prosecution Notice 
which is lodged by the Police/DPP with the relevant court criminal 
registry.  
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Chronology A chronology is a list of events and the date they took place. They 
are usually listed from the first event (oldest) to the last event 
(most recent). 

Civil case A dispute between individuals, companies, associations or 
government agencies. For example, disputes about debts, 
contracts, compensation for injury or damage, wills and 
employment.  

Closed Court A courtroom that is not open to the general public. Most matters 
involving children and VRO’s are heard in closed court. 

Common law Law based on past decisions made in cases by judges, 
magistrates and tribunal members. So ‘judge made’ law.  

Commonwealth Director of 
Public Prosecutions 
(CDPP) 

The Office of the CDPP is the independent prosecuting authority 
responsible for prosecuting alleged offences against 
Commonwealth law and depriving offenders of the proceeds of 
Commonwealth Crimes. The CDPP may sometimes be called “the 
Commonwealth” or “the Crown” in Court. 

Commonwealth Offence A criminal offence against a Commonwealth or Federal law (as 
opposed to a State or Territory law). 

Community Justice Centre A service that provides free mediation to help people in disputes 
reach an agreement. 

Community service leave Time off work to undertake voluntary community emergency 
activities or jury service. 

Community Service Order An order that means you must do unpaid community work. You 
may be given a Community Service Order to work off the 
outstanding amount of your unpaid fines. You can also be 
sentenced to perform community service at court. 

Company An organisation formed under the Corporations Act 2001 and 
regulated by the Australian Securities and Investments 
Commission. Companies are identified by an Australian Company 
Number (ACN). 

Complainant A term used in court to refer to a victim of crime. When people call 
for police assistance or lodge a complaint with police an incident 
report number is allocated.  

Conciliation A type of alternative dispute resolution where a third party (called 
a 'conciliator') tries to help parties to come to an agreement about 
their dispute. Conciliation is part of Alternative Dispute Resolution 
(ADR) and includes arbitration and mediation. A party who 
litigates in say the Family Court must in certain circumstances 
mediate their dispute over a financial settlement and/or custody of 
children before appearing before a Registrar of Judge of the 
Family Court.  

Consent To agree to something.  

Consent orders Orders made by a court based on an agreement between the 
parties.  So in the Family Court parties can enter into a consent 



Handbook for Justices of the Peace (7th Edition - 2022) 88 

agreement to as to splitting/distribution of assets, which is signed 
by a Registrar. 

Contributory negligence A person who has been injured or had their property damaged 
because of the negligence of another person can make a claim for 
compensation. A court may decide that the person making the 
claim was partly to blame for their injury or damage to their 
property. This is called contributory negligence. The amount of 
compensation will usually be reduced as a result. For example, 
Anna, Bill and Clement were involved in an accident. They all 
went to court, claiming money from each other for the damage to 
each of their cars. The Court found all three drivers had done 
something to cause the accident; Anna was 20% to blame, Bill 
was 20% to blame and Clement was 60% to blame.  

Conviction When a person accused of committing a criminal offence is guilty 
of that offence, a record of their guilt is recorded on their criminal 
history. 

Costs See Legal costs. 

Costs assessment An independent assessment of the costs charged by a solicitor or 
barrister to decide if the costs are fair and reasonable. This is 
known as ‘taxation’ of costs which is normally assessed by a 
Master of the Supreme Court.  

Costs orders A court order that a party must pay all or part of another party's 
legal costs. This can include the cost of preparing a case and the 
cost of presenting a case. In some kinds of cases the amount of 
costs orders are fixed by regulation.  

Counsel A barrister acting for the defence or the prosecution.  

Court Attendance 
Notice/Summons to Appear 

A notice, issued by the police or other authority, that tells you the 
date and time that you have to go to court to answer an allegation 
that you have committed an offence. 

Court costs An amount of money that a magistrate may order you to pay in a 
criminal case for having your case heard. 

Court fees Fees that the court charges to file documents, to issue certified 
copies of documents, and for tapes and transcripts of court cases.  

Court fine An amount of money that the court orders that you pay as a 
penalty for an offence. Also known as a pecuniary penalty.   

Court timetable Orders made by a court regarding the serving and filing of witness 
statements or any other documents, and the date the case is next 
in court. 

Criminal case A case to decide whether a person who has been charged is 
guilty of a crime or other offence. 

Criminal record A record that lists the criminal offences a person has been 
convicted (that is, found guilty) of and the penalty that they 
received for the offences.  
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Cross examination After a witness for one party has given their evidence (called 
'evidence in chief'), the other party in the case, or their lawyer, can 
ask the witness questions about their evidence. These questions 
are called 'cross examination'. In cross examination ‘leading’ 
questions can be asked of witnesses.  

Custody A person who is in custody is either in a remand centre (awaiting 
a hearing) or in prison, serving out a sentence. 

D 

Damages Money claimed or awarded by a court to compensate a party for 
loss or injury, or to put them back in the position they were in 
before a legal wrong occurred. For example, in a car accident 
case, damages may include the costs of repairs to a car, hiring a 
replacement car, or replacing items which were in the car at the 
time of the accident and damaged in a recovery of goods case, 
damaged may include income lost by a person as a result of not 
being able to use the goods.   

Deed A written agreement that binds the people who sign it. The words 
'signed, sealed and delivered' are written on the document. The 
signatures of the parties must be witnessed. So examples of 
deeds include ‘Deed of Partnership ‘and ‘Deed of Trust’.  

Default judgment Judgment made in favour of a plaintiff without a hearing, when the 
defendant has not taken any action to defend the claim such as, 
filing a defence.  

Defence 1. The reasons a defendant gives as to why they do not owe 
money claimed; should not have a VRO made against them; 
or are not guilty of a criminal offence. 

2. A document filed at court by the defendant in a civil case to 
notify the court and the plaintiff that they dispute the claim 
against them. 

Defendant A person who has: 
• a court claim for money; 
• an application for an VRO; or 
• a criminal charge 
Brought against them. 

Deponent A person who gives written evidence in an affidavit. 

Directions Instructions given by a registrar, assessor, magistrate or judge to 
parties in a case. For example, to file documents by a particular 
date. 

Director A person appointed or elected to be responsible for the activities 
of a company. Directors can represent the company in court 
cases.  

Discrimination When someone is treated less favourably than another person 
because of their race, colour, national or ethnic origin; sex, 



Handbook for Justices of the Peace (7th Edition - 2022) 90 

pregnancy or marital status; age; disability; religion; sexual 
preference; trade union activity; or some other characteristic. 

Disbursements Expenses related to a court claim, not including solicitor's fees. 
For example, the cost of filing fees, photocopying, paying for 
expert reports and postage/couriers charges. 

Discretion The power of a registrar, assessor, magistrate or judge to make a 
decision, or give a penalty, based on the circumstances of the 
case. For example, a magistrate may give someone a fine for 
speeding, instead of a good behaviour bond.  

Dock An enclosure in a court where a defendant usually sits during 
court proceedings. Not all courts have a dock. 

Domestic Relationship A relationship between two people that: 
• are or have been married 
• are or have been in a de facto relationship 
• are or have been in an intimate personal relationship 
• are or have been relatives 
• are or have been living in the same household 
• are or have been living in the same residential facility (with 

some exceptions) 
• are or have been in a situation where one person is a paid or 

unpaid carer of the other 
• in the case of an Aboriginal person or a Torres Strait Islander, 

involve a person that is or has been part of the extended family 
or kin of the other person according to the Indigenous kinship 
system of the person's culture. Sometimes this is referred to as 
'family violence'. 

For example, husband and wife or mother and son.  

Domestic Violence Violence by one person against another person when those 
people are in or have been in a domestic or intimate relationship 
together. For example, husband and wife, boyfriend and girlfriend, 
mother and son, grandfather and granddaughter. Violence occurs 
when one person tries to dominate and control another person. 
This involves an abuse of power and can include physical 
violence, sexual abuse, emotional or psychological abuse, verbal 
abuse, stalking and intimidation, isolating someone, financial 
abuse, damage to property or threats to be violent in these ways.  

Driving record A written history of fines a person has paid for traffic offences they 
have committed, as well as information about demerit points, 
when their licence was issued and whether their licence has been 
suspended, disqualified or cancelled.  

DUI Driving Under the Influence of alcohol or another drug. 

Duty A legal responsibility owed by one person to another person. 
Sometimes this means that the person with the duty 
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(responsibility) must do something. At other times, this means that 
the person with the duty (responsibility) must not do something. 
For example, all drivers have a duty (responsibility) to follow the 
Road Traffic Act/Code whenever they are using the road. 

Duty of care A person's legal responsibility to be careful when doing something 
that could result in someone getting hurt or property being 
damaged by the action. This duty only applies if it could have 
been predicted that someone could have been hurt by the action.  
For example, Brian was speeding through a red light and hits a 
pedestrian. Brian breached his duty of care to the pedestrian. 

E 
Employee A person who works for another person or company and is paid a 

salary or wage.  

Employer A person or company who pays a person a salary or wage to work 
for them. The employer controls how and when the work is to be 
done. 

Enforcement Action taken to make someone comply with a notice or order. So 
Law Enforcement includes the Police/AFP/ Customs, etc.  

Enforcement Costs Costs added to an unpaid fine for the restrictions and sanctions 
that are imposed until the fine is paid in full or arrangements are 
made to pay the balance by instalments.  
The costs of enforcing a judgment debt, which can include legal 
fees, court fees or levies paid to the sheriff. 

Enforcement Order An order issued by the Fines Enforcement Registry after you've 
failed to pay your traffic/parking fine by the due date on your 
penalty reminder notice. When the order is issued, a fee is added 
to the unpaid fine. The order gives you 28 days to pay your fine/s 
before further action against you including loss of drivers licence/ 
suspension of vehicle registration and clamping of a vehicle by 
the sheriff of a court for unpaid fines.  

Evidence Verbal or written statements of witnesses, documents and other 
items used to support a party's case in court. 

Evidence-in-
Chief/Examination-in-Chief 

When the prosecutor asks the witness questions so that they can 
tell the court what happened. So evidence is ‘led’ by the 
Prosecutor with open ended questions like ‘tell the court what 
happened on the morning of the 5th May’.  

Exhibit All the other evidence (apart from evidence from witnesses) 
needed to help present the case to the court, for example items 
such as documents, photographs, clothing or other items relevant 
to the case – eg a knife or gun in a serious assault/murder case.  

Ex parte A decision of the court made without notice to the other party, or 
without the other party being present.  
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F 

Fault When someone does something or fails to do something, which 
makes them responsible for an accident. For example, Max drove 
through a roundabout, failing to keep a proper lookout, and hit the 
car driven by Gayle who had already entered the roundabout. 
Max is 'at fault' for the accident as Gayle had right of way. 

Federal Court A superior court that has the power to deal with a number of 
areas, including: 
• all civil matters arising under Australian federal law 
• some summary criminal matters 
• any matters arising under the Constitution 
• tax cases appealed from the Administrative Appeals Tribunal 
• bankruptcy cases 
• employment law cases 

Filing Taking or sending documents (electronically) to the court registry. 
The registry staff will stamp the document and put it on the court 
file. 

Filing fee The amount you pay when filing a document with a court registry. 

Fine 1. An amount of money that must be paid to a government 
authority, usually the State Debt Recovery Office, when a law 
or rule is disobeyed. Also referred to as 'infringement notice' 
or 'penalty notice' 

2. An amount ordered to be paid by a court if you are convicted 
of breaking a law or rule.  

Fixtures Goods that are fixed to and become part of land.  

For Mention Only Where the case appears in court for a brief time, usually to deal 
with a procedural matter such as setting dates and deciding 
bail.  A mention is not the ‘hearing’ of the matter.  A witness is not 
usually required to attend court when the matter is for mention 
only.  See also “Mention”. 

Forensic Evidence Evidence found where the crime occurred, such as fingerprints, 
results of blood tests, DNA etc.  In a criminal matter a forensic 
officer from the police or forensic scientist may give ‘expert’ 
evidence at a trial.  

Forensic Medical 
Examination/Procedure 

The victim and/or accused may be requested to undergo an 
examination, for example, a mouth swab, in order to provide 
possible evidence for the case. 

Frivolous and vexatious 
application 

An application that is started with no reasonable prospect of 
success. A frivolous application is an application that is not 
serious. A vexatious application may be an application that was 
started to annoy or embarrass the other party. 
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G 

Accused To be legally responsible for a criminal offence. When a 
Defendant enters a plea of guilty, he or she accepts responsibility 
for the offence. When a defendant pleads not guilty, and a jury will 
determine the guilt of the defendant if the matter proceeds as a 
trial in a higher court. Where a defendant pleads not guilty in the 
Magistrates Court the Magistrate determines the guilt of the 
accused. 

H 

Hand up To give a document to the registrar, assessor, magistrate or judge 
in court. 

Hearing The time when the parties present their evidence to the court and 
make submissions on the law that applies to the case. After the 
hearing the court makes a decision in the case. 

Hearsay Something that was not personally seen or heard by the person 
giving evidence but told to them by another person. For example, 
Jane told Sarah that she heard Fred arguing with Sam. In this 
example, Sarah's evidence about the argument would be hearsay 
because Sarah did not see or hear the argument herself. 

Higher Court A court such as a District Court, or Supreme Court that hears 
more serious (indictable) criminal matters and civil matters . A 
Judge or Judges sit in a higher court. There is a jury for a matter 
heard before a higher court concerning an offence against 
Commonwealth law. 

I 
In car video Footage of images and sounds recorded by equipment installed in 

some police vehicles. This is usually used by police to record the 
conversation they have with you after you are stopped. 

Incident Report A police report that gives details about an event (such as a car 
accident) if the event was reported to the police. 

Incorporated association A group of people with a common purpose who formally register 
their association under Commonwealth, state or territory law. The 
incorporated association has all the powers and rights of a person 
and is legally able to do things in its own name, such as own land, 
sign a lease, or appear in court. Incorporated associations are 
usually not-for-profit groups such as sporting and community 
organisations. 

Indemnity 1. An exemption from liability for damage, loss or injury. 

2. An agreement to compensate another party for loss or 
damage.  

Independent contractor A person who works under a contract for a specific job or time. 
They generally don't work regularly for a particular employer, and 
can choose whether or not to do a particular job. Independent 
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contractors usually have an ABN and are responsible for paying 
their own taxes direct to the Australian Taxation Office. For 
example, Neil runs a plastics company and uses several drivers to 
do his deliveries. They all have their own trucks and their own 
ABN, and they invoice Neil's company for payment. Each week, 
the drivers pick what jobs, if any, they want to do. The drivers can 
also work for other companies. 

Infringement notice See Penalty Notice 

Insolvency When a person or a company can't pay all their debts when they 
are due.  

Instalment application Asking the court for permission to repay a debt in regular fixed 
payments.  

Interest A fee paid in addition to a debt. This is usually a percentage of the 
debt. For money claims in court, the amount of interest payable is 
set out in Schedule 5 of the Uniform Civil Procedure Rules.  

Interpreter A person who translates speech from one language into another, 
or sign language to speech.  

J 

Judgment A decision of the court after all the evidence has been heard and 
considered.  

Jurisdiction The authority of a court to decide matters brought before it. The 
authority may be limited by the place where the dispute arose or 
an offence was committed, the kind of dispute, and the amount of 
money in dispute or the seriousness of an offence. 

Justice of the peace A person who is authorised under the Justice of the Peace 
legislation to witness the signing of documents such as affidavits 
and statutory declarations and to certify documents.  
Solicitors and barristers are also authorised to witness and certify 
documents. 

Jury A group of (usually) 12 people chosen at random from the general 
community who are tasked with the responsibility of determining 
whether the defendant is guilty on the evidence presented in a 
criminal trial. The jury determines the verdict (that is, whether the 
accused is Guilty or Not Guilty). 

L 

Leave of the court In some cases you need to ask the court for permission to do 
something. This is called 'seeking the leave of the court'.  

Legal costs The money a person spends running a court case. If the person 
has a lawyer, the costs will include the lawyer's fees.  

Legally binding Something that can be enforced through the legal system.  
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M 

Matter A prosecution or a proceeding in a court (a “case”) may be 
referred to as a “matter”. 

Mention This is where the case appears in court for a brief time, usually to 
deal with a procedural matter and is not the ‘hearing’ of the 
matter. This includes setting dates and deciding bail.  A witness is 
not usually required to attend court when the matter is for mention 
only. 

My learned friend A phrase that is customarily used by lawyers in the courtroom 
when referring to the opposing lawyers. 

N 

No Bill / No Further 
Proceedings 

The Prosecution may decide that a case will not proceed further, 
for example, due to insufficient evidence. This may be called 
entering a ‘no bill’ or deciding there will be no further proceedings. 
A prosecution is discontinued when the court is informed of this. 

Nolle Prosequi A decision made not to proceed with a charge or charges that 
have already been presented to the court on indictment.  A 
prosecution is discontinued when the court is informed of 
this.  Another term for a “nolle prosequi” is a “no bill”. 

Not Guilty A plea made by an accused person to a criminal charge which 
then requires the prosecution to prove the person’s guilt in 
court.  A Not Guilty verdict represents the prosecution’s failure to 
establish the accused’s guilt beyond reasonable doubt. 

O 

Oath A promise to tell the truth in court by swearing on a religious book, 
for example the Bible that is important to the person making the 
promise.  See also “Affirmation”. 

Offender A person who is found to have done something which is 
prohibited by law.  Until this happens, a person may be termed an 
alleged offender/defendant/accused. 

Opening Address An introductory speech made by Counsel to the Court outlining 
the party’s case and evidence. 

P 

Parliament The highest law-making body, also known as the legislature. 

Parties There are generally two parties to the proceedings in a criminal 
matter, the Prosecution and the accused/defendant (defence). 

Plea When the accused person tells the court whether they are guilty 
or not guilty of the charge. If an accused pleads guilty a trial does 
not take place and the matter proceeds to a sentencing hearing. 



Handbook for Justices of the Peace (7th Edition - 2022) 96 

Pre-Sentence Report A report to assist the court in deciding what sentence to give a 
person who is found guilty of an offence.  If the offender is in 
custody (prison), a Pre-Sentence Report may include information 
about the person’s behaviour in custody. 

Prima Facie On first appearance.  A prima facie case is one which, on first 
appearance, contains sufficient evidence to prove the elements of 
the offence. 

Prosecutor / Prosecution  The Police Prosecutor in the Magistrates Court or the DPP 
lawyer or private barrister who presents the prosecution case in 
court on behalf of the DPP In the higher courts. 

Q 

QC A Queen’s Counsel is a senior barrister.  See also “Senior 
Counsel” (SC). 

R 

R The letter R commonly represents Regina, the Latin term for the 
Queen.  In criminal proceedings, “R” refers to the Crown or the 
Commonwealth. 

S 

SC Senior Counsel (a senior barrister).  See also “QC”. 

Sentencing A range of penalties can be given during sentencing of an 
offender including imprisonment, community service orders, good 
behaviour bonds and fines. The Crimes Act 1914 requires the 
court to have regard to a number of factors in deciding on the 
sentence for a federal offence and also requires that the sentence 
be of a severity appropriate in all the circumstances of the 
offence. 

Statement A written document that sets out the evidence of a witness. 

Subpoena A court order to summon (make) a witness come to court to give 
evidence and/or bring documents to court.  

Summary Hearing A less serious criminal offence that may be dealt with by a lower 
court. 

Summing Up A judge’s review of the evidence and explanation of the law for a 
jury. 

Summons An order from a lower court requiring the accused to come to 
court to answer a charge. Sometimes this document has another 
name, such as “Court Attendance Notice”. 

T 

Transcript A typed copy of what was said in the court.  
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Trial A hearing in a court where all evidence is heard and a final 
decision is made. In higher courts a trial is conducted before a 
Judge and jury.  In lower courts, a trial is usually called a “hearing” 
and is heard before a Magistrate. 

U 

Undertaking A promise made in the course of legal proceedings by a party or 
their counsel. 

V 

Verdict The decision of a jury in a criminal trial as to whether an accused 
is guilty or not guilty of an offence. 

Victim A person who has suffered harm as the direct result of an offence 
or offences. 

Victim Impact Statement A statement written by a victim that may be read or presented to a 
court after an offender has been found guilty of an offence and 
before the offender is sentenced. The VIS informs the court about 
the harm suffered by the victim as a result of the offence. In 
sentencing, the court is required to consider a number of factors 
including the injury, loss or damage to a victim, resulting from the 
offence. 

Voir dire Legal argument about the admissibility of a particular piece of 
evidence in court. The witness and the jury are sent out of court 
while this argument takes place between Counsel.  

W 

Witness 
 

Any person who has to come to court and answer questions in 
front of a Magistrate or Judge and jury. 
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Court system in WA 
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List of court locations; addresses and a map of courts in Perth 
CBD 
The Magistrates Court has a number of registries located around the State to deal with: 

• Criminal - offence-based matters and for the payment of court imposed fines and 

• Civil - claims for debt or damages and non-offence-based matters. 

 

Central Law Courts 

501 Hay Street 
PERTH WA 6000 
Telephone: (08) 9425 2222 
Facsimile: (08) 9425 2776 
Email: PerthMagistratesCourt@justice.wa.gov.au 

GPO Box C127 
PERTH WA 6839 

 

Saturday and Sunday Courts - Perth 

No public registry services available – in custody hearings only. 

2 Fitzgerald St 
NORTHBRIDGE WA 6003 
(Within the same building housing the Northbridge Police Complex) 

Court Commences at 10.00 am. 

Enquiries regarding persons in custody should be directed to the Watch House. 
Telephone: (08) 9422 7277 

  

mailto:PerthMagistratesCourt@justice.wa.gov.au
https://www.magistratescourt.wa.gov.au/c/court_locations_contacts_print.aspx#collapse3
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Metropolitan Courts 

Standard registry hours are 9am to 4pm Monday to Friday. 

Armadale Courthouse 
109 Jull Street 
ARMADALE WA 6112 
Telephone: (08) 9399 0700 
Facsimile: (08) 9497 1488 
Email: armadalecourt@justice.wa.gov.au 

PO Box 613 
ARMADALE WA 6112 

Fremantle Courthouse 
8 Holdsworth Street 
FREMANTLE WA 6160 
Telephone: (08) 9431 0300 
Facsimile: (08) 9430 4464 
Email: fremantlecourt@justice.wa.gov.au 

PO Box 38 
FREMANTLE WA 6160 

 

Joondalup Courthouse 
21 Reid Promenade 
JOONDALUP WA 6027 
Telephone: (08) 9400 0700 
Facsimile: (08) 9300 2005 
Email: joondalupcourt@justice.wa.gov.au 

PO Box 13 
JOONDALUP WA 6919 

 

Midland Courthouse 
24 Spring Park Road 
MIDLAND WA 6056 
Telephone: (08) 9250 0200 
Facsimile: (08) 9274 6676 
Email: midlandcourt@justice.wa.gov.au 

PO Box 1155 
MIDLAND WA 6936 

 

Rockingham Courthouse 
Whitfield Street 

https://www.magistratescourt.wa.gov.au/c/court_locations_contacts_print.aspx#collapse4
mailto:armadalecourt@justice.wa.gov.au
mailto:fremantlecourt@justice.wa.gov.au
mailto:joondalupcourt@justice.wa.gov.au
mailto:midlandcourt@justice.wa.gov.au
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ROCKINGHAM WA 6168 
Telephone: (08) 9599 5100 
Facsimile: (08) 9592 3077 
Email: rockinghamcourt@justice.wa.gov.au 

 

Mandurah Courthouse 
333 Pinjarra Road 
MANDURAH WA 6210 
Telephone: (08) 9583 1100 
Facsimile: (08) 9581 1842 
Email: mandurahcourt@justice.wa.gov.au 

PO Box 3071 
MANDURAH WA 6210 

 

Regional Courts 

Standard registry hours are 9.00 am to 4.00 pm Monday to Friday. 

Locations marked with an asterisk also act as District Court registries for the 
commencement of civil actions. 

Albany Courthouse * 
184 Stirling Terrace 
ALBANY WA 6330 
Telephone: (08) 9845 5200 
Facsimile: (08) 9841 7920 
Email: albanycourt@justice.wa.gov.au 

 

Broome Courthouse * 
Hamersley Street 
BROOME WA 6725 
Telephone: (08) 9192 1137 
Facsimile: (08) 9192 1878 
Email: broomecourt@justice.wa.gov.au 

PO Box 28 
BROOME WA 6725 

 

Bunbury Courthouse * 
3 Stephen Street 
BUNBURY WA 6230 
Telephone: (08) 9781 4200 
Facsimile: (08) 9721 8180 
Email: bunburycourt@justice.wa.gov.au 

mailto:rockinghamcourt@justice.wa.gov.au
mailto:mandurahcourt@justice.wa.gov.au
https://www.magistratescourt.wa.gov.au/c/court_locations_contacts_print.aspx#collapse5
mailto:albanycourt@justice.wa.gov.au
mailto:broomecourt@justice.wa.gov.au
mailto:bunburycourt@justice.wa.gov.au
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PO Box 464 
BUNBURY WA 6230 

 

Busselton Courthouse * 
12 Stanley Street 
BUSSELTON WA 6280 
Telephone: (08) 9754 9666 
Facsimile: (08) 9752 4950 
Email: busseltoncourt@justice.wa.gov.au 

 

Carnarvon Courthouse * 
Corner of Babbage Island Road and Robinson Street 
CARNARVON WA 6701 
Telephone: (08) 9941 5500 
Facsimile: (08) 9941 2779 
Email: carnarvoncourt@justice.wa.gov.au 

PO Box 35 
CARNARVON WA 6701 

 

Christmas Island Courthouse 
CHRISTMAS ISLAND 6798 
Telephone: (08) 9164 7901 
Facsimile: (08) 9164 8530 
Email: christmasiscourt@justice.wa.gov.au 

PO Box 868 
CHRISTMAS ISLAND WA 6798 

 

Cocos (Keeling) Islands Courthouse 
c/- Police Station 
Cocos (Keeling) Islands 
INDIAN OCEAN WA 6799 
Telephone: (08) 9162 6600 
Facsimile: (08) 9162 6601 
Email: cocosiscourt@justice.wa.gov.au 

 

Collie Courthouse 
Wittenoom Street 
COLLIE WA 6225 
Telephone: (08) 9734 2061 

mailto:busseltoncourt@justice.wa.gov.au
mailto:carnarvoncourt@justice.wa.gov.au
mailto:christmasiscourt@justice.wa.gov.au
mailto:cocosiscourt@justice.wa.gov.au
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Facsimile: (08) 9734 1817 
Email: colliecourt@justice.wa.gov.au 

PO Box 485 
COLLIE WA 6225 

 

Derby Courthouse * 
Loch Street 
DERBY WA 6728 
Telephone: (08) 9191 1406 
Facsimile: (08) 9193 1025 
Email: derbycourt@justice.wa.gov.au 

PO Box 137 
DERBY WA 6728 

 

Esperance Courthouse * 
Dempster Street 
ESPERANCE WA 6450 
Telephone: (08) 9071 2444 
Facsimile: (08) 9071 2288 
Email: esperancecourt@justice.wa.gov.au 

PO Box 482 
ESPERANCE WA 6450 

 

Geraldton Courthouse * 
15 Marine Terrace 
GERALDTON WA 6530 
Telephone: (08) 9921 3722 
Facsimile: (08) 9964 1864 
Email: geraldtoncourt@justice.wa.gov.au 

PO Box 250 
GERALDTON WA 6531 

 

Kalgoorlie Courthouse * 
208 Hannan Street 
KALGOORLIE WA 6430 
Telephone: (08) 9093 5300 
Facsimile: (08) 9021 2005 
Email: kalgoorliecourt@justice.wa.gov.au 

mailto:colliecourt@justice.wa.gov.au
mailto:derbycourt@justice.wa.gov.au
mailto:esperancecourt@justice.wa.gov.au
mailto:geraldtoncourt@justice.wa.gov.au
mailto:kalgoorliecourt@justice.wa.gov.au
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PO Box 10064 
KALGOORLIE WA 6433 

 

Karratha Courthouse * 
Balmoral Road 
KARRATHA WA 6714 
Telephone: (08) 9185 2922 
Facsimile: (08) 9185 2413 
Email: karrathacourt@justice.wa.gov.au 

PO Box 478 
KARRATHA WA 6714 

 

Katanning Courthouse 
Clive Street 
KATANNING WA 6317 
Telephone: (08) 9821 1177 
Facsimile: (08) 9821 2210 
Email: katanningcourt@justice.wa.gov.au 

 

Kununurra Courthouse * 
94 Coolabah Drive 
KUNUNURRA WA 6743 
Telephone: (08) 9166 7100 
Facsimile: (08) 9168 1103 
Email: kununurracourt@justice.wa.gov.au 

PO Box 917 
KUNUNURRA WA 6743 

 

Manjimup Courthouse 
Mount Street 
MANJIMUP WA 6258 
Telephone: (08) 9771 1316 
Facsimile: (08) 9777 1252 
Email: manjimupcourt@justice.wa.gov.au 

 

Merredin Courthouse 
Mitchell Street 
MERREDIN WA 6415 
Telephone: (08) 9041 5266 

mailto:karrathacourt@justice.wa.gov.au
mailto:katanningcourt@justice.wa.gov.au
mailto:kununurracourt@justice.wa.gov.au
mailto:manjimupcourt@justice.wa.gov.au
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Facsimile: (08) 9041 2604 
Email: merredincourt@justice.wa.gov.au 

PO Box 692 
MERREDIN WA 6415 

 

Moora Courthouse 
Dandaragan Street 
MOORA WA 6510 
Telephone: (08) 9651 1407 
Facsimile: (08) 9651 1375 
Email: mooracourt@justice.wa.gov.au 

PO Box 68 
MOORA WA 6510 

 

Narrogin Courthouse 
Fortune Street 
NARROGIN WA 6312 
Telephone: (08) 9881 1722 
Facsimile: (08) 9881 3344 
Email: narrogincourt@justice.wa.gov.au 

PO Box 247 
NARROGIN WA 6312 

 

Northam Courthouse 
Wellington Street 
NORTHAM WA 6401 
Telephone: (08) 9622 1035 
Facsimile: (08) 9622 1234 
Email: northamcourt@justice.wa.gov.au 

PO Box 49 
NORTHAM WA 6401 

 

South Hedland Courthouse * 
Hawke Place 
SOUTH HEDLAND WA 6722 
Telephone: (08) 9172 9300 
Fascimile: (08) 9172 9330 
Email: southhedlandcourt@justice.wa.gov.au 

PO Box 2284 
SOUTH HEDLAND WA 6722 

mailto:merredincourt@justice.wa.gov.au
mailto:mooracourt@justice.wa.gov.au
mailto:narrogincourt@justice.wa.gov.au
mailto:northamcourt@justice.wa.gov.au
mailto:southhedlandcourt@justice.wa.gov.au
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