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6. Other frequently asked 
questions in relation to 
section 126

6.1 When under section 126(1) 
a local planning scheme is 
amended as the result of a region 
planning scheme or amendment 
delineating land as a reserve 
for a public purpose, who is 
responsible for publishing notice 
of the amendment in the Gazette 
under section 126(2)?

When a local planning scheme is 
automatically amended under section 
126(1), subsection (2) requires notice 
of that amendment be published in the 
Gazette. However, section 126(2) is 
silent on who is required to publish the 
notice.

In practice, the WAPC will publish 
the relevant notice concurrently with 
the notice on the outcome of the 
region planning scheme. This is also 
consistent with subsection (3), which 
makes it clear that it is the WAPC who 
is responsible for publishing the notice 
in the Gazette.

6.2 Where an automatic amendment 
occurs under section 126(3), what 
type of zone will the relevant area 
under the local planning scheme 
be rezoned to?

Where the WAPC automatically 
amends a local planning scheme under 
section 126(3), the PD Act is silent 
on what type of amendment is to be 
made to the zoning of a local planning 
scheme. However, in practice, the 
relevant area will usually be rezoned as 
‘Urban Development’ or an equivalent 
zone (taking account of different 
nomenclature), as set out in the local 
planning scheme’s zoning table. 

Urban Development zones are typically 
used for larger scale comprehensive 
residential, industrial or commercial 
developments, which should proceed 
in accordance with a structure plan 
prepared under the scheme. The 
structure plan provides the basis for 
future subdivision and development. 

6.3 Can the WAPC use section 
126(3) to amend a local planning 
scheme to include more than 
one type of local planning 
scheme zone in the automatic 
amendment?

Yes. 

Section 126(3) does not prohibit the 
WAPC from automatically amending a 
local planning scheme to include more 
than one type of local planning zone. 
As a matter of practicable policy and 
administration, there may be limited 
occasions following consultation 
with local government, where it is 
appropriate to include more than one 
type of zone, include zoning other than 
‘Urban Development’, or include zoning 
requiring alternative mechanisms 
for appropriate planning. In certain 
circumstances, this may be the best 
way to achieve consistency between 
the local planning scheme and the 
delineation or proposed delineation 
under the region planning scheme. 

6.4 Can the WAPC use section 
126(3) to amend a local planning 
scheme text?

No. 

Section 126(3) only refers to automatic 
amendments to a local planning 
scheme to change the zoning of 
the land. It does not extend to text 
amendments. Thus, a change to zoning 
only relates to scheme map changes.

6.5  Can the WAPC use section 
126(3) to amend a local planning 
scheme to include an Urban 
Development Special Control 
Area?

No. 

Local planning schemes generally state 
that the definition of a ‘zone’ does 
not include a special control area. If 
a special control area, development 
contribution area or any other additional 
planning control is desired, it is the 
responsibility of the relevant local 
government to initiate an amendment to 
its local planning scheme.

6.6 Can the WAPC use section 126(3) 
where land is to be transferred 
from the Urban Deferred Zone 
to the Urban Zone, by way of 
WAPC resolution under a region 
scheme?

Yes. 

The proposal to delineate land in an 
Urban Zone under a region planning 
scheme (which in turn may trigger an 
automatic amendment under section 
126(3) in relation to a local planning 
scheme) can arise:

•  as the result of the preparation or 
amendment of a region planning 
scheme under Part 4 of the PD Act; 
or

•  by operation of a clause in a region 
planning scheme, for example 
clause 27 of the MRS, clause 13 
of the PRS and clause 13 of the 
GBRS, which all allow by resolution 
of the WAPC, notified in the 
Government Gazette, for land to be 
transferred from the Urban Deferred 
Zone to the Urban Zone.

A resolution by the WAPC can be 
considered as the carrying into effect 
of the primary decision entailed in the 
creation of an Urban Zone. An Urban 
Deferred Zone is in effect an approved 
urban zoning which is nonetheless only 
to operate from a time determined by 
the WAPC. 

6.7 Can the WAPC use section 
126(3) to amend a local planning 
scheme to include land in a local 
reserve?

No. 

Often when land is zoned as Urban 
under a region scheme, it will 
simultaneously be classified as a local 
reserve under a local planning scheme. 
A common example includes where an 
area that is zoned Urban under a region 
scheme is subsequently subdivided, but 
where a portion of that land is set aside 
as public open space. In such cases, 
whilst the public open space remains 
in an Urban zone as reflected on the 
region scheme map, it concurrently 
becomes a reserve as denoted on the 
local scheme map. Therefore, the issue 
is whether the WAPC, where it uses an 
automatic amendment under section 
126(3) to amend a local planning 
scheme to rezone the area as ‘Urban 
Development’ at a local level, could 
instead include the land as a local 
reserve. 
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Section 126(3) only refers to ‘zoning’, 
not the broader term ‘zoning and 
classification’ as used elsewhere in the 
PD Act. Therefore, it is not appropriate 
for the WAPC to try and use section 
126(3) to amend a local planning 
scheme to reclassify land as a local 
reserve. 

In order for land to be reclassified as 
a local reserve, the local government 
must prepare a scheme amendment in 
the ordinary way under Parts 5 and 9 
of the PD Act. The structure planning 
process may identify land suitable for 
reservation, but in such circumstances 
it would be appropriate for local 
government, not the WAPC, to initiate 
a scheme amendment to reserve the 
identified land. 

6.8 Where a local government cannot 
use the concurrent amendment 
process under section 126(3), 
can a parallel local amendment 
be used to achieve a similar 
practicable result?

Yes. 

Where a local government, through 
the WAPC, cannot use the concurrent 
amendment process under section 
126(3), for example where it wishes 
to change the local planning scheme 
text or include a special control 
area, it is still open for that local 
government to initiate its own local 
scheme amendment and progress it 
in the usual way, parallel to the region 
scheme amendment. Although the local 
amendment cannot be finalised until the 
region scheme amendment is finalised, 
in many circumstances, provided there 
is a sufficient liaison with the WAPC, 
both amendments can be processed in 
a corresponding manner. 

7. Further information

For further information, please contact 
the Department of Planning at:

 Albert Facey House 
469 Wellington Street 
Perth 6000 
Western Australia

 Tel: (08) 9264 7777 
Fax: (08) 9264 7566 
TTY: (08) 9264 7535

As part of its continuing improvements 
to its service to clients and the public, 
the Western Australian Planning 
Commission has an internet site at the 
following address:

 www.planning.wa.gov.au 

 The site contains a range of 
information concerning the WAPC, 
including planning bulletins.

Disclaimer

This planning bulletin is intended as a guide 
only. It is not intended to be comprehensive or 
to cover particular circumstances.

Readers are advised to refer to the legislation, 
which is available from the State Law Publisher, 
and to seek professional legal advice should 
they have specific legal questions in relation to 
their particular circumstances.
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