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Overview 

1. Background 

This document is one of a suite of documents that have been drafted by the Department of Planning, 

Lands and Heritage (Department) as part of the development of key regulations, statutory guidelines and 

operational policies which will support the implementation of the Aboriginal Cultural Heritage Act 2021. 

The document is being made available to the public for phase two of the co-design process which will run 

from the date of release of the suite of documents until 19 August 2022, the date for which the submission 

period closes. Phase two workshops will commence throughout the State on 18 July 2022. 

This document has been drafted following considerations of submissions and workshop feedback received 

from phase one of the co-design process.  

The Department is seeking your feedback on the Draft Aboriginal Cultural Heritage Management 

Code. 

 

2. Introduction  

The Aboriginal Cultural Heritage Act 2021 (Act) recognises the fundamental importance to Aboriginal 

people of Aboriginal cultural heritage (ACH) and its central role in Aboriginal communities and, recognises 

that Aboriginal people have custodianship of their ACH. The Act recognises, protects, conserves and 

preserves ACH and seeks to promote an appreciation of ACH. The Act also includes provisions for 

managing activities that may harm ACH in a manner that provides clarity, confidence and certainty, and 

balanced outcomes for Aboriginal people and the wider Western Australian community.  

Section 294 of the Act defines the ACH Management Code as guidelines about the undertaking of a due 

diligence assessment (DDA) for a proposed activity. Section 105 states that it provides that it is the 

responsibility of a proponent to undertake a DDA. 

3. Purpose  

The ACH Management Code sets out how a DDA is to be undertaken by a proponent undertaking an 

activity that may harm ACH in order to satisfy the requirements of the Act. 

Completing a DDA will result in one or more of the following outcomes: 

• work proceeding lawfully as planned;  

• altering of work plans to avoid harming ACH;  

• the requirement to engage with interested Aboriginal parties; 

• the requirement to undertake an ACH investigation as set out in this ACH Management Code; 

and/or 

• the requirement to lodge an application under Part 6 of the Act for the grant of an ACH Permit or 

for the approval or authorisation of an ACH management plan so as to lawfully carry out the 

planned activity. 

Due to the diverse nature of ACH and other variable factors that need to be considered, the DDA process 

addresses several factors.  
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For the purposes of the Act a person undertakes a DDA in relation to a proposed activity that is intended 

to be carried out in an area if the person makes a determination, in accordance with the ACH management 

code, about the following:  

• whether the activity is a tier 1 activity, a tier 2 activity, or a tier 3 activity;  

• the existence of ACH in the area; 

• whether there is a risk ACH may be harmed by the activity; and 

• about the persons to be notified or persons to be consulted about the proposed activity. 

4. Due diligence 

The Act recognises ACH as the tangible and intangible elements that are important to the Aboriginal people 
of the State and should be recognised, protected, conserved and preserved.  
 
Situations will arise where activities need to occur that have the potential to harm ACH. As such the Act 
includes provisions and processes for determining and managing these impacts. It is the responsibility of 
the proponent to undertake a DDA prior to the carrying out of the activity that has the potential to harm 
ACH. This will ensure that activities are conducted in a manner that avoid or minimise harm to ACH.  
 
The Act requires proponents to undertake a DDA in relation to a proposed activity where there is a risk of 

harm to ACH. The purpose of a DDA is to ensure proponents comply with the Act by making an 

assessment as to: 

(a) whether the area where it is intended that the proposed activity be carried out includes any 

area that is part of a protected area; 

 (b) whether the proposed activity is a —  

  (i) a tier 1 activity; or 

  (ii) a tier 2 activity; or 

  (iii) a tier 3 activity; 

(c) whether Aboriginal cultural heritage is located in the area where it is intended that the 

proposed activity be carried out; 

(d) whether there is a risk of harm being caused to Aboriginal cultural heritage by the proposed 

activity; 

(e) in relation to a proposed activity that has been assessed as a tier 2 activity or a tier 3 

activity — the identity of the persons to be notified or the persons to be consulted about the 

proposed activity. 

Under section 98 of the Act, completing a DDA may be used as a defence to a charge that ACH was 

harmed by an activity.  

5. Document structure 

This Code is structured to ensure users have the necessary background information prior to undertaking 

a DDA and also the necessary knowledge on what steps may be required following a DDA. This document 

comprises:  
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Part A – Protecting ACH  

Providing information: 

• about protecting ACH;  

• about ACH that is protected under the Act;  

• harm; 

• using the ACH Directory; and   

• principles for managing ACH.  

Part B – Considerations for a DDA  

Providing information necessary to complete a DDA including outlining the key considerations in 

completing an assessment. 

Part C – DDA process 

Outlining the steps required to complete a DDA in accordance with the ACH Management Code. 

Part D – Requirements after completing a DDA  

Outlining the steps required following the completion of a DDA. 

 

Attachment 1 - Draft DDA Flowchart provides a flowchart of the DDA process outlined in this draft code. 
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PART A – Protecting ACH  

The Act recognises the fundamental importance of ACH to Aboriginal people and also its value to the wider 

Western Australian community, and in doing so sets out to recognise, protect and preserve ACH. The ACH 

Act provides a definition of what ACH is and provides protection to all ACH that meets that definition, 

whether or not the ACH has been recorded or reported.    

Section 12: Meaning of ACH and related terms 

In this Act — 

Aboriginal cultural heritage — 

(a) means the tangible and intangible elements that are important to the Aboriginal people of the State, 

and are recognised through social, spiritual, historical, scientific or aesthetic values, as part of 

Aboriginal tradition; and 

(b) includes the following — 

(i) an area (an Aboriginal place) in which tangible elements of Aboriginal cultural heritage are 

present; 

(ii) an object (an Aboriginal object) that is a tangible element of Aboriginal cultural heritage; 

(iii) a group of areas (a cultural landscape) interconnected through tangible or intangible elements 

of Aboriginal cultural heritage; 

(iv) the bodily remains of a deceased Aboriginal person (Aboriginal ancestral remains), other than 

remains that are buried in a cemetery where non-Aboriginal persons are also buried or remains 

that have been dealt with or are to be dealt with under a law of the State relating to the burial of the 

bodies of deceased persons. 

 

 

1. Principles in undertaking activities that may harm ACH  

In undertaking activities in accordance with the Act, proponents are required to observe the principles of 

cooperation and mutual advantage (See 1.1) as set out in the Act. When undertaking activities or proposing 

to undertake activities that may cause harm to ACH, proponents should also consider the principles of 

early engagement (see 1.2) and principles for the undertaking of an activity that may harm ACH (see 1.3). 

1.1 Principles of cooperation and mutual advantage  

The Objects of the ACH Act require that the principles of cooperation and mutual advantage set out under 

section 10 must be observed with regard to the management of activities that may harm ACH. The 

principles are: 

(a) it should be recognised that —  
a. places, objects and landscapes have a range of different values for different individuals, 

groups or communities, and those values may change for an individual, group or 

community over time; and 
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b. those values includes social, spiritual, historical, scientific, economic and aesthetic values; 
(b) the range of different values for places, objects and landscapes held by different individuals, 

groups or communities, at particular times and over time, should be recognised and respected; 
(c) places and objects exist within landscapes and should be considered in that context; 
(d) as far as practicable, in order to utilise land for the optimum benefit of the people of Western 

Australia, the values held by Aboriginal people in relation to Aboriginal cultural heritage should 

be prioritised when managing activities that may harm Aboriginal cultural heritage.  

1.2 Early engagement 

The most effective way to manage an activity so that it avoids or minimises the risk of harm to ACH is to 

engage early and meaningfully with the relevant Aboriginal persons. This includes local ACH services 

(LACHS) where they have been established or otherwise the native title parties and knowledge holders 

for specific ACH for the area where the activity is proposed.  

1.3 Principles for the undertaking of an activity that may harm ACH 

Proponents who plan to undertake an activity should observe the principles set out below which will assist 

in protecting ACH and meeting statutory obligations, including applications under Part 6:  

• having a positive and well-established relationship with the Aboriginal community; 

• being well informed of where ACH may be located and its importance to Aboriginal people; 

• ensuring the Aboriginal community is well informed of land use proposals and their potential 

impacts to ACH at the earliest possible stages; 

• being well informed of statutory responsibilities associated with ACH and land use; 

• early planning and engagement in order to modify proposals so that they avoid impact to ACH, 

thereby avoiding the need for any approval under the Act; 

• making early decisions with regard to whether an ACH Permit or an ACH management plan will be 

required and commencing the approval process. 

2. What is ACH? 

The Act specifically deals with the protection of those elements of ACH that are defined by the tangible 

and intangible elements that are important to Aboriginal people recognised through social, spiritual, 

historical, scientific, or aesthetic perspectives that manifest as places, objects, cultural landscapes and 

Aboriginal ancestral remains. 

2.1 Places 

An Aboriginal place is an area in which tangible elements of Aboriginal cultural heritage are present. The 

tangible representation of an Aboriginal place is broad and includes, but not limited to: 

• an area where Aboriginal persons have left cultural material such as artefacts, artwork, a tree 

displaying modifications, shell material, stone arrangements;  

• elements such as landscape features which include waterways and topographic features 

associated with intangible elements such as sacred beliefs; and 

• areas designated for a specific purpose such as ceremonial grounds and places where rituals are 

conducted.  

 

2.2 Objects 

An Aboriginal object is an object that is a tangible element of ACH and includes, but not limited to, objects 

associated with: 
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• ceremonies, ritual activities and sacred associations; and 

• any objects associated with traditional activities such as hunting, tool manufacture and 

maintenance, and food preparation.  

*Aboriginal objects that are deemed to be secret and sacred are further protected in Part 3 of the 

Act (Rights and Duties in Relation to ACH) which sets out specific requirements not dealt with in 

this ACH Management Code.  

2.3 Aboriginal ancestral remains  

Aboriginal ancestral remains are the bodily remains of a deceased Aboriginal person, other than remains 

that are buried in a cemetery where non-Aboriginal persons have been buried or have been dealt with or 

are to be dealt with under a law of the State relating to the burial of bodies or deceased persons.  

The Act requires that Aboriginal ancestral remains that are in-situ are not to be disturbed. It also requires 

persons with Aboriginal ancestral remains in their possession, to return these to their custodians.  

2.4 Cultural landscapes  

Cultural landscapes are a group of areas interconnected through tangible or intangible elements of the 

ACH. This definition recognises that ACH, including places and objects, does not occur in isolation and is 

frequently linked and interconnected. Cultural landscapes include but are not limited to:  

• traditional habitation areas comprised of Aboriginal places that are each linked through the discrete 

activities associated with each Aboriginal place; and 

• areas that are linked through a common narrative that manifests where elements of that narrative 

are found in different areas.   

2.5  Protected Areas 

No activity that may harm ACH may occur within a Protected Area unless the activity is permitted as 

gazetted conditions or regulation associated with the Protected Area. Advice should be sought from the 

Department as to whether an activity is permissible.  

 

 

 

2.6 ACH of State significance  

Under the ACH Act, State significance in relation to ACH means heritage that is of exceptional importance 

to the cultural identity of the State. The ACH Council is responsible for determining whether ACH is of 

State significance and has developed guidelines about the factors to be considered in this determination.  

Should the ACH Council determine ACH to be of State significance, a proposed tier 3 activity over the 

ACH to which State significance applies can only proceed if the Minister approves the activity by 

authorising an ACH management plan for the activity.  

3. What is harm to ACH? 

Section 90 (1) of the Act, to harm ACH includes to destroy or damage ACH. The harm provisions set out 

in Part 5 of the Act apply to Aboriginal places, objects, ancestral remains and ACH, including cultural 

landscapes, located in a protected area.  
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For tier 3 activities requiring an ACH management plans that are proposed within cultural landscapes that 

are not located within protected areas, proponents will still need to consider ACH and potential impacts in 

a cultural landscape context. 

3.1 Circumstances where harm to ACH is permitted  

Under the Act, harm is only permitted in circumstances where the proposed activity is an: 

• exempt activity; 

• tier 1 activity – where the person undertaking the activity takes all reasonable steps possible to 

avoid or minimise the risk of harm being caused to ACH by the activity; 

• tier 2 activity that is undertaken subject to an ACH Permit issued by the ACH Council (or an 

approved or authorised management plan), which will include the requirement to take all 

reasonable steps possible to avoid or minimise the risk of harm being caused to ACH; and 

• tier 3 activity that is undertaken subject to an ACH management plan agreed between the 

proponent and the interested Aboriginal party approved by the ACH Council or an ACH 

management plan not agree between the parties that has been authorised by the Minister.  

4. Recording ACH 

4.1 ACH Directory 

The ACH Directory established under Part 9 of the Act is the record of reported ACH throughout the State 

and will also hold other prescribed information relevant to the management of ACH.  

The purpose of the ACH Directory is to store relevant information about ACH and to make that information 

available to Aboriginal persons, persons intending to undertake activities that may harm ACH and as a 

resource for the education and promotion of ACH more broadly. Key information that the ACH Directory 

will hold will include: 

• ACH; 

• protected areas; 

• ACH of State significance; 

• information about listed cultural landscapes; 

• information about persons or organisations such as LACHS and PBCs that may need to be 

consulted or notified (relevant to an area or ACH); 

• submitted reports pertaining to ACH investigations; and  

• details of: 

o ACH Permits,  

o ACH management plans,  

o stop activity and  

o prohibition orders issued under the Act.   

4.2 Searching the ACH Directory 

If a search of the ACH Directory reveals there is no listed ACH, it should not be presumed that ACH does 

not exist in the search area. ACH can only be considered not to exist where documented investigations 

completed using appropriate methods and with the correct knowledge holders prove that the area is clear 

of ACH.  

Due to historical factors, it is possible that some ACH listings may not represent the precise ACH location 

or associated boundary. The Department should be contacted where there is a query as to specific 

locations and boundaries.  
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4.3  Important information to consider when using the ACH Directory  

• The ACH Directory will not contain records for all the ACH that is located within Western Australia. 

• The best way to be certain of whether ACH is located within a proposed activity area is to discuss 

with the relevant Aboriginal persons. This includes LACHS where established or otherwise the 

native title parties and knowledge holders. 

• If a search of the ACH Directory for a given area returns no ACH listings, other information such 

as existing ACH survey reports are a resource that may be used to assess the likelihood of ACH 

being present. 

• Information on the ACH Directory may contain spatial and other inaccuracies and as such each 

ACH listing relevant to a search area needs to be assessed individually to determine whether the 

information is correct.  

• Certain ACH listings considered as being culturally sensitive will be masked to conceal the actual 

location of the ACH. The harm provisions apply only to the location where the ACH is actually 

located and not to the entirety of the area covered by the masked boundary. The ACH Directory 

will clearly articulate which ACH entries contain a dithered boundary. 

Persons accessing the ACH Directory should contact the Department if there exist any doubts as to the 

accuracy or completeness of information displayed on the ACH Directory.  
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PART B – Due Diligence Assessment 

Considerations 

1. Undertaking a Due Diligence Assessment 

1.1 What does a Due Diligence Assessment achieve? 

The DDA is a key mechanism for protecting ACH and will assist proponents to: 

• gain knowledge of where ACH is within their project area; 

• understand the potential for ACH to be harmed by their proposed activity;  

• assess whether an ACH Permit or ACH management plan is required;  

• identify the Aboriginal parties who need to be notified or consulted in relation to the proposed 

activity; and 

• ensure the appropriate approval is obtained.  

 

Having completed a DDA, if:  

a) a proposed activity cannot be undertaken without causing harm to ACH; and  

b) that activity is not:  
(i) an exempt activity; or  
(ii) a tier 1 activity  

the person proposing to undertake the activity will require an approval under Part 6 of the Act that is 

relevant to the category of the activity. 

Where a person has harmed ACH without authorisation under Part 6, having completed a DDA in 

accordance with this Code may be a defence under the Act.  

 

1.2 What are the key factors in undertaking a DDA?  

The key factors to consider when undertaking a DDA for a proposed activity in a particular area are: 

• whether the area is a protected area; 

• the type of activity that is proposed and which activity tier it falls within; 

• whether ACH is present; 

• whether there is a risk of harm to that ACH; 

• the existing level of ground disturbance, if any; and 

• determining who needs to be consulted. 

 

Where more than one activity is proposed to be undertaken in an area under a single approval, the 

approval required will be that applicable to the activity that falls within the highest activity tier.  

1.3  Who should undertake a DDA?  

A DDA needs to be completed by any person that is proposing to undertake an activity that has the 

potential to harm ACH.  
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1.4  When should a DDA be undertaken?  

A DDA should be undertaken at the earliest stage possible of preparing to carry out an activity, particularly 

where it forms part of a broader project or works program. The earlier in the planning stage that a DDA is 

undertaken, the more likely the activity will be able to be planned in a manner that avoids or minimises the 

risk of harm to ACH. It is also important to leave sufficient time in the planning process to allow for the 

DDA, particularly in identifying whether ACH exists and whether there is a risk of harm, and to alter work 

plans if required.  

If there is a risk of harm to ACH, the activity will require an approval under Part 6 of the Act. Sufficient time, 

particularly where an ACH management plan is required should also be allowed for the implementation of 

an activity.   

2. Impacts to ACH  

Under the Act, activities undertaken by a land user are categorised as being:  
(a) an exempt activity;  

(b) a tier 1 activity;  

(c) a tier 2 activity; or  

(d) a tier 3 activity.  

These are referred to as activity categories. These activity categories (currently subject of co-design) 

identify the different types of activities that occur in Western Australia and will be published in the 

regulations.  

Where a proposed activity does not appear in the categories or there is doubt about which category it falls 

into a proponent should contact the Department for advice.  

2.1 Activity categories 

Activity categories exist because different activities are likely to cause different levels of harm to ACH. 

Each category has an authorisation pathway in order for the activity to be conducted lawfully including 

that:  

• the activity is not being carried out in a protected area; and  

• a DDA is carried out (other than an exempt activity) in accordance with Part C of this ACH 

Management Code.  

Exempt activity  

While exempt activities may have the potential to cause harm to ACH, they do not require an approval. 

Proponents undertaking these activities are at all times encouraged to plan and undertake their activities 

in a manner that avoids or minimises harm to ACH should it be present. 

Tier 1 activity  

Tier 1 activities are those that involve either no, or minimal, ground disturbance.  

A tier 1 activity that may harm ACH is able to be carried out as planned as long as:  

(a) it is not within a protected area; and 

(b) the proponent takes all reasonable steps possible to avoid or minimise the risk of harm being 

caused to ACH by the activity.  

Reasonable steps for the purposes of a tier 1 activity include: 

• undertaking a search of the ACH Directory; 
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• undertaking a visual inspection prior to carrying out the activity; 

• actively considering whether there is an alternative way to carrying out the activity that reduces the 

risk of harm and implementing that alternative if viable. 

 

The Department will develop guidance documents to assist proponents undertaking a DDA to recognise 

different types of ACH.  

Tier 2 activity  

Tier 2 activities are those that involve a low level of ground disturbance.  

In order for a tier 2 activity that may cause harm to ACH to be undertaken lawfully an ACH Permit will be 

required prior to commencing the activity.  

Tier 3 activity  

Tier 3 activities are those that involve moderate to high ground disturbance.  

In order for a tier 3 activity that may cause harm to ACH to be undertaken lawfully an approved or 

authorised ACH management plan will be required prior to commencing the activity. 
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Activity Category  How are activity categories defined 
If activity does not 

risk harm to ACH 
Requirements if activity may harm ACH 

Exempt activity  

Any of the activities listed under the 

definition of ‘exempt activity’ in section 

100 of the ACH Act. 

Able to proceed as 

planned provided it is 

not in a protected area 

Activity is able to proceed as planned provided it is not in a 

protected area. 

Out of respect for any ACH present, it is recommended that 

proponents should plan the activity to avoid harming ACH 

where possible. 

Tier 1 activity  

An activity involving no, or a minimal 

level of, ground disturbance that is 

prescribed for the purpose of this 

definition. 

Able to proceed as 

planned provided it is 

not in a protected area 

Activity is able to proceed as planned provided it is not in a 

protected area and as long as a DDA is undertaken and the 

proponent takes all reasonable steps possible to avoid, or 

minimise, the risk of harm being caused to ACH.  

Tier 2 activity  

An activity involving a low level of 

ground disturbance that is prescribed 

for the purpose of this definition. 

Able to proceed as 

planned provided it is 

not in a protected area 

Activity will require the issue of an ACH Permit and may be 

subject to conditions. 

Tier 3 activity 

An activity involving a moderate to high 

level of ground disturbance that is 

prescribed for the purpose of this 

definition. 

Able to proceed as 

planned provided it is 

not in a protected area 

Activity will require an approved or authorised ACH 

management plan.  
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2.2 What area is affected by an activity? 

For the purposes of a DDA, an activity includes the area affected that is subject to ground disturbance 

activity or activities as set out in the activity categories.  

2.3 Does the activity intersect with ACH? 

Critical to a DDA is knowledge as to whether ACH is located within the area of the proposed activity. If the 

DDA confirms ACH is not located in the activity area, the activity may proceed without further assessment.  

At the commencement of undertaking a DDA a proponent’s knowledge of whether ACH is located within 

ACH will fall into one of three scenarios: 

a) ACH is known to be present; 

b) it is uncertain if ACH is present; or 

c) ACH is known to be absent. 

During the DDA, if it is confirmed ACH is not located in the activity area, the activity may proceed without 

further assessment. Information gathering is important to deciding if ACH is present. The table below 

provides more information on the differing scenarios as to whether or not it is known that ACH is present 

within an activity area. 
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Presence of ACH Definition  Comments  

ACH is known to be 

present 

The activity is being conducted within an area where ACH is 

known to be physically present.   

Physically present means ‘the actual physical expression of the 

ACH as it occurs in-situ’ and not any buffer zone or masked 

boundary area associated with the mapping of the ACH on the ACH 

Directory.  

It applies to all ACH whether or not it has been previously recorded 

or reported and whether or not it is listed on the ACH Directory.  

A proponent should contact the Department should any doubts 

exist regarding the mapping of ACH on the ACH Directory and 

whether mapped boundaries accurately represent ACH. 

Uncertain whether 

ACH is present 

It is unknown whether the activity is located within an area where 

ACH is physically present as: 

• ACH Directory does not list any ACH in the area. 

• There are no reports or studies available that 

conclusively determine whether ACH is present. 

• Existing reports and studies do not allow a determination 

as to whether there is a reasonable possibility that ACH 

is present.  

• Previous consultations with Aboriginal parties and/or 

identified knowledge holders did not conclusively 

determine whether ACH is present.  

Not all ACH that exists in the State has been reported and/or added 

to the ACH Directory. Countless examples of ACH across all 

landforms exist throughout the State that have not been reported 

or even identified. All of these are protected under the Act. 

In instances where a search of the ACH Directory does not reveal 

any listing of ACH over a given area, it should not be presumed that 

ACH is absent unless: 

• there is an existing report or study that allows a 

determination that ACH is not present or that there is not a 

reasonable possibility that ACH is present; 

• the area has been the subject of an ACH investigation 

undertaken in accordance with this ACH Management 

Code which did not locate any ACH nor identify the 

reasonable possibility of ACH being present; 

• reports of past ACH investigations, conducted with 

Aboriginal parties and/or knowledge holders for the 

purposes of the Act, that did not locate any ACH nor identify 

the reasonable possibility of ACH being present; 
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• consultation undertaken with Aboriginal parties and/or 

knowledge holders in accordance with this ACH 

Management Code identifies that ACH is not present nor 

that there is a reasonable possibility of ACH being present. 

 

Confirmed that 

ACH is not present  

One of the following exists which has led to the reasonable view 

that ACH is not present in the area: 

• there is an existing report or study that allows a 

determination that ACH is not present or that there is not 

a reasonable possibility that ACH is present;  

• the area was subject to an ACH investigation undertaken 

in accordance with this ACH Management Code that did 

not locate any ACH nor identify the reasonable possibility 

of ACH being present;  

• reports of past ACH investigations, conducted with the 

Aboriginal parties and/or knowledge holders that did not 

locate any ACH nor identify the reasonable possibility of 

ACH being present;  

• consultation undertaken with interested Aboriginal 

parties and/or knowledge holders in accordance with this 

ACH Management Code identifies that ACH is not 

present nor that there is a reasonable possibility of ACH 

being present.  

The Act and DDA process support an ACH protection system 

where activities that do not cause harm to ACH are able to proceed 

without any approval.  

If it can be demonstrated there is no ACH present within the area 

where a proposed activity will have a direct impact, the activity may 

proceed.   
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2.4 Level of existing ground disturbance at the activity area  

In undertaking a DDA, a proponent needs to assess whether the proposed activity will result in new or 

additional ground disturbance. Any further ground disturbance to existing ACH has the potential to cause 

harm.  

New or additional disturbance is any disturbance that is not consistent with the existing level of surface or 

subsurface disturbance at the time the activity is proposed to take place. New or additional disturbance, 

even where the land is already disturbed, has the potential to harm ACH by either damaging, displacing, 

concealing, or destroying any ACH or Aboriginal ancestral remains that may be present, or by causing 

lasting physical alteration to any part of an Aboriginal place. For a waterbody, new or additional disturbance 

is any disturbance that is not consistent with the existing level of disturbance of the bed, banks, waterflow 

or water quality of the water body at the time the activity is proposed to take place. 

New or additional disturbance has the potential to displace, destroy or damage cultural material that may 

be in situ. In instances where the surface may already be significantly disturbed and it is evident there is 

no surface cultural material, it remains possible that cultural material, including Aboriginal ancestral 

remains, may be present in previously undisturbed sub-surface deposits. ACH including ancestral remains 

that have previously been discovered on farming land, park land and development sites within built 

environments.  

Places associated with intangible ACH also have the potential to be harmed by activities even in situations 

where the ground has been significantly disturbed and where further ground disturbance is proposed. 

Intangible elements associated with ACH could include sacred beliefs, ritual and ceremonial use and 

traditional values can prevail even if the ground has been disturbed. Any additional disturbance needs to 

consider its potential impact to ACH that may be present. 

 

2.5 Engagement with interested Aboriginal parties as part of a DDA 

Undertaking of a DDA will require engagement with the Aboriginal party and/or knowledge holders in 

relation to tier 2 and tier 3 activities, particularly where there is uncertainty whether an activity is likely to 

harm ACH. Engagement may be as simple as providing notification of the proposed activity for a tier 2 

activity in order to seek the views of the Aboriginal party, having a discussion with the Aboriginal 

party/knowledge holder or undertaking an ACH investigation with the Aboriginal party/parties/person(s).  

2.6 Conducting ACH investigations  

An ACH investigation may be required in relation to a tier 3 activity where it is not known whether ACH is 

located in an activity area or if adequate ACH reports or studies are not available to confirm the presence 

or absence of ACH. 

The purpose of an ACH investigation is to directly seek the views of the Aboriginal party and/or knowledge 

holder in order to: 

• confirm whether ACH is located within an activity area;  

• evaluate whether ACH may be harmed by the activity;  

• determine the level of impact on that ACH; and  

• identify alternative ways to undertake the activity to avoid or minimise harm to ACH.  

How ACH investigations are to be conducted may vary depending on the type of activity proposed, 

previous research and investigations conducted in the area and the type of ACH that may be present. 

What a proponent needs to do to achieve this will vary. It could include visiting the activity area with 

interested Aboriginal persons or an identified knowledge holder or conducting an ACH survey.  
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An ACH survey may vary between simply establishing the presence of ACH in order to plan the proposed 

activity to avoid the ACH, to identifying a higher level of detail to inform the impact statement required for 

an ACH management plan. 

2.7 Related agreements may be used to satisfy some due diligence requirements   

A related agreement under the Act is an agreement that contain provisions about the management of ACH 

and the carrying out of an activity to which authorisation under Part 6 is required.  

Section 106 of the Act provides that related agreements can be used to satisfy some due diligence 

requirements if the related agreement includes steps that are consistent with the DDA assessment process 

outlined in Part D to:  

• identify whether ACH is located within an activity area; and 

• assess whether there is a risk of harm being caused to ACH.  

2.8 Determining who needs to be engaged 

Depending on specific scenarios surrounding a proposed activity, proponents may need to engage with 

Aboriginal persons for the DDA to be considered adequate. Where notification or consultation is required, 

the following steps must be completed: 

a) Check the ACH Directory – if the proposed activity is located within an area where a LACHS is 

registered, the proponent only needs to consult with the LACHS for that area. 

b) If there is no LACHS, the proponent will need to consult with the relevant native title party as well 

as any knowledge holders. The ACH Directory will include details of native title parties and, 

where available and agreed, knowledge holders for any given area and the ACH listed. (Note that 

guidelines to assist in identifying appropriate knowledge holders are subject to the co-design 

process). 

c) Undertaking consultation in accordance with the consultation guidelines (subject to the co-design 

process)  

d) Where there is no LACHS, native title party or knowledge holders, a proponent will need to 

consult with the relevant native title representative body for the area, details of which will be 

available on the ACH Directory. 

e) If any doubts exist as to who needs to be consulted and the circumstances which require 

consultation, a proponent should contact the Department for assistance.   
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PART C - Due Diligence Assessment Process 

This part sets out the steps that are required to complete a DDA. Table 3 provides an index for the different 

scenarios for which a DDA will be completed.   

 

1. Points to consider before commencing the DDA 

• All ACH is protected, whether or not it is identified or recorded. 

• A complete DDA means a proponent will have information about where ACH is known to be located 

or how likely it is to exist in an area where it proposes to conduct an activity. 

• Completing a DDA is not an approval to harm ACH. It is part of a process to establish whether ACH 

is likely to be harmed by a proposed activity. If a DDA indicates that ACH will be harmed by the 

proposed activity, the proponent will need to apply for an appropriate approval for the activity.  

• When completing a DDA, a proponent should consider completing the assessment for as broad an 

area as possible so as to provide flexibility in altering footprints to avoid ACH if the assessment 

indicates an activity (as originally planned) would likely harm ACH. 

• Early engagement with Aboriginal parties is strongly recommended. The earlier Aboriginal parties 

are engaged in the process, the earlier that the need to avoid ACH can be identified and the ability 

to make alternative decisions in relation to the proposal can be made.  

• If a proponent is proposing a tier 2 activity it may choose to lodge an ACH permit application at any 

stage. If the proponent submits an ACH Permit application, the application must set out how the 

proposed activity will be managed to avoid, or minimise, the risk of harm being caused to ACH by 

the activity.  

• Activities that are proposed within protected areas cannot proceed unless conditions or regulations 

associated with the protected area permit the activity to occur. 

 

Attachment 1 - Draft DDA Flowchart provides a flowchart of the DDA process outlined in this draft code. 

 

2. Due Diligence Assessment Steps  

 

Table 3. Due Diligence Assessment Steps and below references 

Step Number  Scenario Description Summary  

1. Commencement point of DDA  

Determines whether the proposed activity is an exempt activity (go to step 2), 

tier 1 activity (go to step 3), tier 2 activity (go to step 4), or a tier 3 activity (go 

to step 5) 

2. Due diligence process for exempt activities 

3. Due diligence process for tier 1 activities 

4. Due diligence process for tier 2 activities  

Establish whether ACH is known (go to step 4.1), uncertain (4.2) or confirmed 

to be absent (4.3) 
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4.1 Due diligence process for tier 2 activities within known ACH  

4.1.1  Due diligence process for tier 2 activities within known ACH where the activity 

will create new or additional disturbance 

4.1.2 Due diligence process for tier 2 activities within known ACH where the activity 

will not create new or additional disturbance 

4.2 Due diligence process for tier 2 activities where it is not known whether ACH is 

present  

4.2.1  Due diligence process for tier 2 activities where it is not known whether ACH is 

present where the activity will new or create additional disturbance 

4.2.2  Due diligence process for tier 2 activities where it is not known whether ACH is 

present where the activity will not create new or additional disturbance 

4.3 Due diligence process for tier 2 activities where it has been confirmed ACH is 

not present 

5. Due diligence process for tier 3 Activities 

Establish whether ACH is known (go to step 5.1), uncertain (5.2) or confirmed 

to be absent (5.3) 

5.1 Due diligence process for tier 3 activities within known ACH 

5.1.1 Due diligence process for tier 3 activities within known ACH where the activity 

will create new or additional disturbance 

5.1.2 Due diligence process for tier 3 activities within known ACH where the activity 

will not new or create additional disturbance 

5.2 Due diligence process for tier 3 activities where it is not known whether ACH is 

present 

5.2.1  Due diligence process for tier 3 activities where it is not known whether ACH is 

present where the activity will create new or additional disturbance 

5.2.2  Due diligence process for tier 3 activities where it is not known whether ACH is 

present where the activity will not create new or additional disturbance 

5.3  Due diligence process for tier 3 activities where it has been confirmed ACH is 

not present 

 

2.1 Descriptions of DDA process as in the above table 

1. Determine the category of activity 

Proponents are required to determine the category of the proposed activity from the ‘Category of Activities’ 

at Appendix 2.  The four categories are exempt activities, tier 1 activities, tier 2 activities, and tier 3 

activities. 

Once the category of activity is established a land user is required to continue with the DDA processes 

specific to the activity category. If there are any doubts in establishing which activity category a proposed 

activity is classified as, the proponent should contact the Department.  

2. DDA for exempt activities  
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Proponents are required to check the ACH Directory to confirm whether the proposed exempt activity is 

located within a protected area.  

If the proposed activity is an exempt activity and it is not located within a protected area the activity may 

proceed without the requirement of any approval under Part 6 of the Act. 

If the proposed activity is an exempt activity that is located within a protected area the activity may not 

proceed unless conditions and regulations associated with the protected area permit the activity to occur. 

If a proposed exempt activity is located within the boundary of a protected area a land user will need to 

contact the Department for further information.  

If the proposed activity is an exempt activity that is not located within a protected area the activity may 

proceed. Although it is not a requirement, it is recommended that the land user attempt where possible to 

avoid any ACH that may be located within the vicinity of the proposed activity area.  

3. DDA for tier 1 activities  

Proponents are required to check the ACH Directory to confirm whether the proposed tier 1 activity is 

located within a protected area.  

If the proposed activity is a tier 1 activity that is located within a protected area the activity may not proceed 

unless conditions and regulations associated with the protected area permit the activity to occur. If a 

proposed tier 1 activity is located within the boundary of a protected area a land user will need to contact 

the Department for further information.  

If the proposed activity is a tier 1 activity and it is not located within a protected area the activity may 

proceed so long as the person undertaking the activity takes all reasonable steps to avoid or minimise 

harm to ACH by the activity. 

4. DDA for tier 2 activities  

Proponents are required to check the ACH Directory for any listings of known ACH, protected areas and 

for the availability of any ACH survey or investigations reports for the area of the proposed activity. 

If the proposed activity is a tier 2 activity that is located within a protected area the activity may not proceed 

unless conditions and regulations associated with the protected area permit the activity to occur. If a 

proposed tier 2 activity is located within the boundary of a protected area a land user will need to contact 

the Department for further information. 

If the activity is not within a protected area, continue with the DDA by establishing whether the proposed 

activity is in an area with known ACH, in an area where it is uncertain whether there is ACH or in an area 

where it is confirmed ACH is not present.   

4.1 Tier 2 activity within known ACH 

4.1.1. If the proposed activity is located in an area with known ACH and it will result in new or additional 

ground disturbance, the activity will require the issue of an ACH permit to lawfully proceed. 

4.1.2 If the proposed activity is located within an area with known ACH and will not result in new or 

additional ground disturbance, the activity can proceed without an ACH Permit.   

4.2 Tier 2 activity where it is uncertain whether ACH is present  

If the proposed tier 2 activity is within an area where it is uncertain whether ACH is present, the proponent 

may apply for an ACH Permit without undertaking any further DDA, or may continue with the DDA as per 

the steps below.  

If the proponent submits an ACH Permit application, the application must set out how the proposed activity 

will be managed to avoid, or minimise, the risk of harm being caused to ACH by the activity, including a 

clear explanation of the steps, if any, that will be taken to avoid, or minimise, that risk. 
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4.2.1 If a proponent has decided not to apply for an ACH Permit and the proposed activity 

will result in new or additional ground disturbance, the proponent will need to consult 

with the Aboriginal parties.  

4.2.1.1 If the Aboriginal parties advise the proposed activity may harm ACH if it were located 

within the activity area the proponent may choose to either conduct an ACH 

investigation or to apply for an ACH Permit.  

4.2.1.1.1 If following the completion of an ACH investigation ACH is identified within the activity area the 

proponent will need to apply for an ACH Permit.  

4.2.1.1.2 If following the completion of an ACH investigation ACH is not identified within the activity area, 

the activity can proceed without an ACH Permit.   

4.2.1.2 If the Aboriginal parties advise the proposed activity would not harm ACH if it were located 

within the activity area, the activity can proceed without an ACH Permit.   

4.2.2 If the proposed activity will not result in new or additional ground disturbance, the 

activity can proceed without an ACH Permit.   

 

4.3 Tier 2 activity where is confirmed ACH is not present  

Where a tier 2 activity is to occur in an area where it is confirmed that ACH is not present, the activity can 

proceed without an approval.  

5. DDA for tier 3 activities 

 

Check the ACH Directory for any listings of known ACH, protected areas and for the availability of 

any ACH survey or investigation reports for the area of the proposed activity. 

 

If the proposed activity is located within a protected area the activity may not proceed unless 

conditions and regulations associated with the protected area permit the activity to occur. If a 

proposed tier 3 activity is located within the boundary of a protected area the proponent will need 

to contact the Department for further information. 

 

If the activity is not within a protected area, continue with the DDA by establishing whether the proposed 

activity is within known ACH, in an area where it is uncertain whether there is ACH or an area where it is 

confirmed ACH is not present.   

 

5.1 Tier 3 activities within known ACH  

 

5.1.1 If the proposed activity is located within known ACH and it will result in new or 

additional disturbance the proponent will be required to develop an ACH management 

plan in accordance with Part 6 of the Act.  

 

5.1.2 If the proposed activity is located within known ACH and it will not result in new or 

additional disturbance the activity may proceed. 

 

5.2 Tier 3 activities where it is uncertain whether ACH is present  

 

5.2.1 If the proposed activity is located within an area where it is uncertain whether 

ACH is present and there will be new or additional ground disturbance the 

proponent will be required to continue with the DDA by engaging with Aboriginal 

parties.  

5.2.1.1 If the Aboriginal parties advise proposed activity would harm ACH if it were 

present, then ACH investigations will be required. 
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5.2.1.1.1 If ACH investigations identify ACH, then the proponent would be required to    

develop an ACH management plan in accordance with Part 6 of the Act. 

5.2.1.1.1.1 If ACH investigation do not identify ACH, the activity can proceed. 

 

5.2.1.2 If Aboriginal parties advise proposed activity would not harm ACH if it were 

present the activity can proceed. 

 

5.2.2         If the proposed activity is located within an area where it is uncertain whether ACH 

is present and there will be no new or additional disturbance activity may proceed.  

 

5.3 Tier 3 activity where it is confirmed ACH is not present 

Where a tier 3 activity is to occur in an area where it is confirmed that ACH is nor present, the activity can 

proceed without an approval.  

  


