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Objects and Principles of the ACH Act 

The objects and principles of the Aboriginal Cultural Heritage Act 2021 need to be considered when 

reading the consultation draft guiding documents.  A key feature of the Aboriginal Cultural Heritage Act 

2021 is that it recognises that Aboriginal cultural heritage is living, and that Aboriginal people are the 

custodians of their cultural heritage.  

8. Objects of Act 9. Principles relating to 

Aboriginal cultural heritage 

10. Principles relating to management 

of activities that may harm Aboriginal 

cultural heritage 

(1) The objects of this Act are as follows   

(a) to recognise —  

(i) the fundamental importance to Aboriginal 

people of Aboriginal cultural heritage and the 

central role of Aboriginal cultural heritage in 

Aboriginal communities past, present and 

future; and  

(ii) that Aboriginal people have custodianship 

over Aboriginal cultural heritage; and  

(iii) the value of Aboriginal cultural heritage to 

Aboriginal people and the wider Western 

Australian community; and  

(iv) the living, historical and traditional nature 

of Aboriginal cultural heritage;  

(b) to recognise, protect, conserve and 

preserve Aboriginal cultural heritage;  

(c) to manage activities that may harm 

Aboriginal cultural heritage in a manner that 

provides — 

 (i) clarity, confidence and certainty; and  

(ii) balanced and beneficial outcomes for 

Aboriginal people and the wider Western 

Australian community;  

(d) to promote an appreciation of Aboriginal 

cultural heritage. 

2) In the pursuit of the objects of this Act, the 

following principles must be observed — (a) 

the principles set out in section 9 relating to 

Aboriginal cultural heritage; 

(b) the principles set out in section 10 relating 

to the management of activities that may 

harm Aboriginal cultural heritage 

The principles relating to 

Aboriginal cultural heritage are 

as follows —  

(a) Aboriginal people should 

be recognised as having a 

living relationship with, and as 

being the primary custodians 

of, Aboriginal cultural heritage;  

(b) Aboriginal people should, 

as far as practicable, be 

involved in —  

(i) the recognition, protection, 

conservation and preservation 

of Aboriginal cultural heritage; 

and  

(ii) the management of 

activities that may harm 

Aboriginal cultural heritage;  

(c) as far as practicable —  

(i) Aboriginal ancestral remains 

should be in the possession, 

and under the custodianship 

and control, of Aboriginal 

people;  

(ii) secret or sacred objects 

should be in the possession, 

and under the custodianship, 

ownership, and control, of 

Aboriginal people;  

(iii) Aboriginal ancestral 

remains and secret or sacred 

objects that are not in the 

possession, and under the 

custodianship and control, of 

Aboriginal people should be 

returned to Aboriginal people 

The principles relating to the 

management of activities that may harm 

Aboriginal cultural heritage are as 

follows —  

(a) it should be recognised that —  

(i) places, objects and landscapes have 

a range of different values for different 

individuals, groups or communities, and 

those values may change for an 

individual, group or community over 

time; and  

(ii) those values includes social, 

spiritual, historical, scientific, economic 

and aesthetic values;  

(b) the range of different values for 

places, objects and landscapes held by 

different individuals, groups or 

communities, at particular times and 

over time, should be recognised and 

respected;  

(c) places and objects exist within 

landscapes and should be considered in 

that context;  

(d) as far as practicable, in order to 

utilise land for the optimum benefit of the 

people of Western Australia, the values 

held by Aboriginal people in relation to 

Aboriginal cultural heritage should be 

prioritised when managing activities that 

may harm Aboriginal cultural heritage. 
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Background 

This document is one of a suite of documents that have been drafted by the Department of Planning, 

Lands and Heritage (Department) as part of the development of key regulations, statutory guidelines and 

operational policies which will support the implementation of the Aboriginal Cultural Heritage Act 2021 

(Act). The document is being made available to the public for phase two of the co-design process which 

will run from the date of release of the suite of documents until 19 August 2022, the date for which the 

submission period closes. Phase two workshops will commence throughout the State on 18 July 2022. 

This document has been drafted following considerations of submissions and workshop feedback 

received from phase one of the co-design process.  

The Department is seeking your feedback on the Draft Consultation Guidelines. 

 

1. Terms used 

1972 Act  Aboriginal Heritage Act 1972 

ACH  Aboriginal cultural heritage 

ACH Act Aboriginal Cultural Heritage Act 2021 

ACH Council Aboriginal Cultural Heritage Council 

Department Department of Planning, Lands and Heritage  

LACHS Local Aboriginal Cultural Heritage Services 

Proponent  

Section 100. Terms used 

 A person who —  

(a) intends to carry out an activity that may harm 

Aboriginal cultural heritage; or  

(b) carries out an activity authorised under 

Division 4; 

 

2. Introduction 

The Act provides a modern framework for the recognition, protection, conservation and preservation of 

Aboriginal cultural heritage while recognising the fundamental importance of Aboriginal cultural heritage 

(ACH) to Aboriginal people. 

These guidelines are to assist proponents who intend to carry out an activity that will require an 

Aboriginal cultural heritage management plan (ACH management plan). These guidelines will also 

provide the standards that a proponent will need to adhere to where consultation is required with 

Aboriginal people under the Act. Consultation with Aboriginal people is a critical component of better 

protection of ACH by putting Aboriginal people at the heart of decision-making about the protection and 

management of their heritage, with the principles of informed consent enshrined by the Act in the 

process for agreeing an ACH management plan. 
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The guidelines are specific to the obligations for proponents to consult regarding an ACH management 

plan. An ACH management plan is required to undertake a tier 3 activity (moderate to high ground 

disturbance) that may harm ACH, and may also be submitted for a tier 2 activity. A proponent who 

intends to carry out an activity that will require an ACH management plan must consult with the persons 

specified in s107 within a reasonable time in accordance with consultation guidelines [s139].  

Other instances where engagement with Aboriginal people may be required by the Act are not covered 

by these guidelines.  

The Act promotes early engagement by proponents with Aboriginal people. In addition to ensuring 

appropriate approvals are obtained in a timely manner, early engagement can create long-term and 

positive relationships. 

As custodians of their heritage, Aboriginal people are best placed to determine where heritage is located 

and the values of that heritage. They also need to understand the activities that are proposed to be 

undertaken in a particular area and the implications for their heritage.  

A proponent is also required to engage the interested Aboriginal party to an ACH management plan 

under section 142 and 143 owing to the requirement for the proponent and interested Aboriginal party to 

use their best endeavours to reach agreement about the terms of an ACH management plan.  

3. Legislative Context

Section 101 of the Act states that the consultation that occurs in relation to a proposed activity will 

depend on the circumstances of the activity but should include the following — 

a) the proponent making a genuine attempt to contact and consult, in a timely manner, each person

to be consulted;

b) the proponent providing sufficient information about the proposed activity to each person to be

consulted to enable them to understand the proponent’s reasoning and intention;

c) each person to be consulted having an opportunity to clearly state their position on the proposed

activity and explain that position;

d) the proponent and each person to be consulted disclosing relevant and necessary information

about their position as reasonably requested;

e) the proponent taking reasonable steps to follow up with a person to be consulted if there is no

response to the initial contact or a reasonable request for further information.

Section s294(b) states that guidelines may be made about the carrying out of consultation under the Act. 

4. Who should be consulted?

In preparing an ACH management plan, section 107 requires the proponent to consult with the person(s) 

to be consulted:  

• Each LACHS that has been appointed for the area of the activity;

• where there isn’t a LACHS, each native title party as well as each knowledge holder; and

• where there isn’t a LACHS nor a native title party or knowledge holder, the relevant native title 
representative body.
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5. Consultation requirements  

 Consultation requirements for proponents and mechanism to achieve them are as follows: 

a) making a genuine attempt to contact and consult, in a timely manner, each Aboriginal person 

(which includes an organisation): 

• A proponent should seek advice from the person to be consulted on their preferred method of 

contact and consultation.  

• If a person does not respond as to their preferred method of contact, the proponent should send 

an email and/or a text message advising of the intent to make initial contact via telephone. 

Proponents should indicate the time and date and the purpose for the call.  

• For various reasons, initial attempts to contact a person to be consulted may not be successful. A 

proponent will be required to demonstrate repeated attempts to make contact should the initial 

contact be unsuccessful and to seek advice from the Department 

• Proponents should consider cultural conventions and commitments which may mean that 

Aboriginal people are not contactable for a period of time, which may impact on proponents’ 

timeframes. This may include: 

o law time and sorry business; and 

o cultural and social protocols, such as gender and kinship. 

• Coordinated consultation processes can be time and resource intensive:  

o proponents should not rush Aboriginal persons to make decisions or expect an answer at the 

first consultation as matters may require consideration, including in accordance with cultural 

protocols;  

o proponents should allow time for Aboriginal persons to take proposals back to their 

communities or access appropriate expert advice; and 

o Remoteness considerations – some communities, including postal services and internet 

connection, may be cut off during the wet season. 

• Proponents will need to consider that there will be occasions where the person(s) to be consulted 

will have other consultation commitments elsewhere that may result in reduced availability.  

• Proponents should try to agree consultation timeframes with Aboriginal people.  

• Given, cumulatively or individually, the above considerations may result in delays in obtaining 

contact and consultation with person(s) to be consulted, proponents should initiate contact as 

early as possible to ensure sufficient time and to allow for any potential delays. 

b) the proponent providing sufficient information about the proposed activity to each person to 

be consulted to enable them to understand the proponent’s intentions and reasoning:  

• Once initial contact has been made, face to face meetings are the preferred method of 

consultation. Unless advised otherwise, proponents should always endeavour to consult on 

Country, in the area where the activity is proposed to be carried out, to ensure persons to be 

consulted have an opportunity to assess the proposal and the impact the proposal may have on 

ACH.  

• The proponent should provide sufficient information in a range of formats likely to result in the 

deepest understanding of the proposed activity. This could include photographs, 

drawings/sketches, diagrams, maps, videos, text-based reports. 

• It is important to remember that English may not be the first language of some people to be 

consulted and this should be a consideration in how information is presented including seeking 

advice as to which format is preferred. 

• Proponents should provide the person(s) to be consulted with a clear idea of how their input will 

be included in the decision-making process and consider how the input will be taken into 

consideration in relation to the preferred method of undertaking the activity and any other feasible 

alternative method of undertaking the activity.  
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c) each person to be consulted having an opportunity to clearly state their position on the 

proposed activity and explain that position:  

• The person to be consulted may have their own consultation protocols that proponents should 

take into consideration to ensure the consultation is respectful and successful.  

• Proponents and the person to be consulted should agree to the method for documenting the 

consultation, which may be shared with the ACH Council or the Minister upon request. Some 

options may include signed minutes of meetings, audio or video recordings, and summaries 

signed by both parties.  

• Due to the importance of the views held by each person to be consulted, all statements provided 

need to be authentic, delivered in the words of the consulted person and free from undue 

influence or interference from other parties. 

d) the proponent and each person to be consulted disclosing relevant and necessary information 

about their position as reasonably requested: 

• Proponents should note that any ACH management plan agreed with the interested Aboriginal 

party must include evidence that, in reaching agreement, the interested Aboriginal party has 

provided its informed consent. This requires the proponent to give full and proper disclosure of 

information about the activity to Aboriginal parties [s146], including disclosure of feasible 

alternative methods for undertaking the activity. 

• All communication should be respectful, meaning: 

o proponents should not place unreasonable or unfair impositions on the person to be 

consulted. This includes not asking culturally inappropriate questions regarding: 

- personal and private information, 

- culturally sensitive or confidential information on ACH,   

o communicate in a way that is clear, culturally appropriate and ensure those being consulted 

are able to understand, 

o include means by which you can check that matters have in fact been understood,  

o consider potential language barriers, including the need for interpreters or translated material, 

and simplify technical terminology, and 

o include supporting material such as diagrams and maps. 

e) the proponent taking reasonable steps to follow up with a person to be consulted if there is no 

response to the initial contact or a reasonable request for further information: 

• If initial contact is unsuccessful with the person to be consulted, proponents should: 

o write a second text message, provide a name, the organisation, brief background of the 

project and an invitation to participate in the consultation,  

o send an email or letter that includes relevant project information. If sending a letter via the 

post, be mindful of potential delays, especially in remote areas, and consider sending via 

registered mail,   

o include contact details and a date by which a response is sought, 

o if no response is received, follow up within three to five days of that date, 

o approach a second contact, noting that some people may have cultural or work obligations 

where they are away for a number of weeks,  

o if for various reasons the initial and second contact to the person to be consulted fails, the 

proponent should seek advice from the Department, and  

o keep a detailed record of all attempts to contact/consult the Aboriginal people. 
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Appendix – Legislation  

100. Terms Used 

related agreement, for an area, means an agreement that —  

(a)  contains provisions about —  

(i)  the management of Aboriginal cultural heritage  in the area; and  

(ii)  the carrying out of an activity in the area in relation to which authorisation under Part 6  

Division 4 is required;  

and  

(b)  is between a proponent for an activity being, or a proposed activity intended to be, carried out in 

the area and —  

(i)  if there is an approved or authorised ACH management plan for the area — a person who is 

an Aboriginal party to the plan; or  

(ii)  if there is, or were to be, an ACH management  plan for the area — a person who is, or would 

be, an interested Aboriginal party for the plan; or 

(iii)  otherwise — 1 or more of the persons to be notified or the persons to be consulted about 

those activities, or proposed activities; 

 

106. Related agreement may be used to satisfy some due diligence requirements 

Steps taken under a related agreement for an area to identify whether Aboriginal cultural heritage is 

located in the area, or to assess whether there is a risk of harm being caused to Aboriginal cultural 

heritage located in the area by an activity, may be used to satisfy the requirements of a due diligence 

assessment referred to in section 102(c) or (d) in relation to a proposed activity that the proponent 

intends to carry out in the area. 

 

114. Notification carried out under related agreement  

 

Notification carried out in an area in accordance with a related agreement may be used to satisfy the 

notice requirements in section 113 in relation to the area to the extent that the notification complies with 

the requirements set out in that section. 

137. ACH management plan  

(1)  An Aboriginal cultural heritage management plan (an ACH management plan) is a plan for the 

management of an activity that may harm Aboriginal cultural heritage. 

(2)  An ACH management plan must —  

(a)  identify — 

(i)  the proponent for the activity to which the plan relates; and 

(ii)  each Aboriginal party, if any, to the plan; and  
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(iii)  the area to which the plan relates (which must not include any area that is part of a 

protected area); and  

(iv)  the activity to which the plan relates;  

and  

(b) identify —  

(i)  the Aboriginal cultural heritage located in the area to which the plan relates, as assessed in 

undertaking a due diligence assessment in relation to the carrying out of the proposed activity, 

or of which the proponent is otherwise aware in the area; and  

(ii)  the characteristics of that Aboriginal cultural heritage of which the proponent is aware; and  

(c)  include an ACH impact statement in respect of the proposed activity; and  

(d)  set out the processes to be followed if, while approval or authorisation of the plan is of effect, a 

party to the plan becomes aware of new information about Aboriginal cultural heritage in the area 

to which the plan relates; and  

(e)  set out how the proposed activity will be managed, where possible, to avoid, or minimise, the risk 

of harm being caused to Aboriginal cultural heritage by the activity, including a clear explanation 

of the steps, if any, that will be taken to avoid, or minimise, that risk; and 

(f)  set out the extent to which harm to Aboriginal cultural heritage is authorised; and 

(g)  set out any conditions that must be complied with before, during and after the proposed activity is 

carried out; and  

(h)  specify the period for which the plan is to have effect; and  

(i) include or set out the other matters, if any, prescribed for the purposes of this paragraph. 

 

138. Provisions in related agreement  

A provision that is included in a related agreement for an area may be incorporated into, and form part 

of, an ACH management plan to the extent that the provision relates to any matter specified in section 

137(2) in relation to the area to which the plan relates. 

 

139. Obligation to consult on ACH management plan 

(1)  A proponent who intends to carry out an activity under an ACH management plan must consult with 

each of the persons to be consulted about the proposed activity. 

(2)  Consultation must be carried out within a reasonable time and in accordance with the consultation 

guidelines. 

 

140. Consultation carried out under related agreement 

Consultation carried out in accordance with a related agreement for an area may be used to satisfy the 

requirements set out in section 139 in relation to the area to which the ACH management plan relates to 

the extent that the consultation complies with the requirements in that section. 


