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Objects and Principles of the ACH Act 

The objects and principles of the Aboriginal Cultural Heritage Act 2021 need to be considered when 

reading the consultation draft guiding documents.  A key feature of the Aboriginal Cultural Heritage Act 

2021 is that it recognises that Aboriginal cultural heritage is living, and that Aboriginal people are the 

custodians of their cultural heritage.  

8. Objects of Act 9. Principles relating to 

Aboriginal cultural heritage 

10. Principles relating to 
management of activities that 
may harm Aboriginal cultural 
heritage 

(1) The objects of this Act are as follows   

(a) to recognise —  

(i) the fundamental importance to Aboriginal 

people of Aboriginal cultural heritage and the 

central role of Aboriginal cultural heritage in 

Aboriginal communities past, present and future; 

and  

(ii) that Aboriginal people have custodianship 

over Aboriginal cultural heritage; and  

(iii) the value of Aboriginal cultural heritage to 

Aboriginal people and the wider Western 

Australian community; and  

(iv) the living, historical and traditional nature of 

Aboriginal cultural heritage;  

(b) to recognise, protect, conserve and preserve 

Aboriginal cultural heritage;  

(c) to manage activities that may harm 

Aboriginal cultural heritage in a manner that 

provides — 

 (i) clarity, confidence and certainty; and  

(ii) balanced and beneficial outcomes for 

Aboriginal people and the wider Western 

Australian community;  

(d) to promote an appreciation of Aboriginal 

cultural heritage. 

2) In the pursuit of the objects of this Act, the 

following principles must be observed — (a) the 

principles set out in section 9 relating to 

Aboriginal cultural heritage; 

(b) the principles set out in section 10 relating to 

the management of activities that may harm 

Aboriginal cultural heritage 

The principles relating to 

Aboriginal cultural heritage are 

as follows —  

(a) Aboriginal people should be 

recognised as having a living 

relationship with, and as being 

the primary custodians of, 

Aboriginal cultural heritage;  

(b) Aboriginal people should, as 

far as practicable, be involved in 

—  

(i) the recognition, protection, 

conservation and preservation of 

Aboriginal cultural heritage; and  

(ii) the management of activities 

that may harm Aboriginal 

cultural heritage;  

(c) as far as practicable —  

(i) Aboriginal ancestral remains 

should be in the possession, 

and under the custodianship and 

control, of Aboriginal people;  

(ii) secret or sacred objects 

should be in the possession, 

and under the custodianship, 

ownership, and control, of 

Aboriginal people;  

(iii) Aboriginal ancestral remains 

and secret or sacred objects that 

are not in the possession, and 

under the custodianship and 

control, of Aboriginal people 

should be returned to Aboriginal 

people 

The principles relating to the 

management of activities that may 

harm Aboriginal cultural heritage 

are as follows —  

(a) it should be recognised that —  

(i) places, objects and landscapes 

have a range of different values for 

different individuals, groups or 

communities, and those values may 

change for an individual, group or 

community over time; and  

(ii) those values includes social, 

spiritual, historical, scientific, 

economic and aesthetic values;  

(b) the range of different values for 

places, objects and landscapes 

held by different individuals, groups 

or communities, at particular times 

and over time, should be 

recognised and respected;  

(c) places and objects exist within 

landscapes and should be 

considered in that context;  

(d) as far as practicable, in order to 

utilise land for the optimum benefit 

of the people of Western Australia, 

the values held by Aboriginal 

people in relation to Aboriginal 

cultural heritage should be 

prioritised when managing activities 

that may harm Aboriginal cultural 

heritage. 
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1. Background 

This document is one of a suite of documents that have been drafted by the Department of Planning, 

Lands and Heritage (the Department) to assist the development of key regulations, statutory guidelines 

and operational policies which will support the implementation of the Aboriginal Cultural Heritage Act 

2021 (Act). The document is being made available to the public for phase two of the co-design process 

which will run from the date of release of the suite of documents until 19 August 2022, the date for which 

the submission period closes. Phase two workshops will commence throughout the State on 18 July 

2022. 

This document has been drafted following considerations of submissions and workshop feedback 

received from phase one of the co-design process.  

The Department is seeking your feedback on determining ‘substantially commenced’. 

 

2. Terms used 

1972 Act Aboriginal Heritage Act 1972 

ACH Aboriginal cultural heritage 

ACH Council  Aboriginal Cultural Heritage Council  

ACMC Aboriginal Cultural Materials Committee   

Act  Aboriginal Cultural Heritage Act 2021 

section 18 consent  
Consent under Section 18 of Aboriginal Heritage 

Act 1972 
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3. Introduction 

3.1. Background 

Throughout Western Australia there are existing valid consents to impact Aboriginal cultural heritage 

(ACH) that have been issued under section 18 consents of the Aboriginal Heritage Act 1972 (1972 Act). 

These section 18 consents are for projects that are in varying states of progress, from being completed to 

not yet being commenced, owing to a range of factors. Section 18 consents only expire if time limited, 

including being granted for the life of the project or a discrete part of the project for which section 18 

consent has been granted or unless otherwise stated in the conditions.  

Under the new Act, section 18 consents will expire at the end of 10 years from transition day with two 

exceptions:  

1. if the section 18 consent is no longer in force [s319] including: 

a. if the conditions of the section 18 consent say it has expired; or 

b. the purpose has been achieved; or 

c. the owner of the land cannot be found; or 

2. if the Minister for Aboriginal Affairs (Minister) decides that it will not expire [s325(2)].  

The Minister may only make a decision that a  section 18 consent will not expire if the Minister forms the 

opinion that the purpose specified in the section 18 consent has been substantially commenced [s325(3)]. 

3.2. Impacts 

The meaning of substantially commenced will affect proponents who have been granted a section 18 

consent which has not expired: 

1. A section 18 consent will no longer be in force 10 years after transition day unless the Minister 

decides that works (described in the purpose of the section 18 consent) have substantially 

commenced. 

2. If the Minister thinks that the works have not been substantially commenced, then the section 18 

consent will expire.  

3. If the section 18 consent expires and the proponent wants to undertake activities that may harm 
ACH, they will need an approved or authorised ACH management plan or an ACH permit 
(depending on the tier of the activity). 

 

4. Legislative context  

4.1. Aboriginal Heritage Act 1972 

Under section 18(2) of the 1972 Act, any landowner may submit a notice to the Aboriginal Cultural 

Materials Committee (ACMC) to use the land for a purpose which will result in the alteration, damage, 

removal, destruction or concealment of any Aboriginal site(s) on the Land. The ACMC makes a 

recommendation to the Minister whether or not the Minister should consent to the use of the land for that 

purpose. The Minister may consent or decline the notice for the use of the land for that purpose. If the 

Minister gives consent to the notice, the owner of the land has consent to lawfully excavate, destroy, 

damage, conceal or in any way alter any Aboriginal site(s).  
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Section 17 Offences relating to Aboriginal sites 

A person who — 

(a) excavates, destroys, damages, conceals or in any way alters any Aboriginal site; or 

(b) in any way alters, damages, removes, destroys, conceals, or who deals with in a manner not 

sanctioned by relevant custom, or assumes the possession, custody or control of, any object on or 

under an Aboriginal site, commits an offence unless he is acting with the authorisation of the Registrar 

under section 16 or the consent of the Minister under section 18. 

4.2. Aboriginal Cultural Heritage Act 2021 

319. Section 18 consents no longer in force 

  A 1972 Act section 18 consent is no longer in force and has no further effect —  

(a) if the consent has expired in accordance with its terms, the 1972 Act or this Act, as is 
relevant; or 

(b) if the purpose specified in the consent has been achieved; or 

(c) if the owner of the land the subject of the consent cannot be identified or found, or no 
longer exists; or 

(d) if the owner of the land the subject of the consent has voluntarily surrendered the consent 
to the Minister; or 

(e) if the consent is an historical 1972 Act section 18 consent that has expired in accordance 
with section 325(1). 

 

325. Expiry of historical section 18 consents 

 (1) An historical 1972 Act section 18 consent expires at the end of the period of 10 years beginning 

on transition day (expiry day) unless —  

 (a) it is no longer in force on expiry day; or 

 (b) subsection (2) applies. 

 (2) An historical 1972 Act section 18 consent does not expire under subsection (1) if —  

 (a) an application in relation to the consent has been made to the Minister no later than 

12 months before expiry day; and 

 (b) the Minister makes a decision in accordance with subsection (3) that the consent the 

subject of the application will not expire on expiry day; and 

 (c) the Minister gives the owner of the land the subject of the consent written notice of that 

decision before expiry day. 

 (3) A decision under subsection (2)(b) can only be made if the Minister forms the opinion that the 

purpose for which the land the subject of the consent may be used, as specified in the consent, 

has been substantially commenced. 

 (4) Transitional regulations may be made about —  

 (a) the manner in which applications referred to in subsection (2)(a) may be made; and 
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 (b) the criteria to apply under subsection (3) in determining whether the purpose for which 

land the subject of an historical 1972 Act section 18 consent may be used, as specified 

in the consent, has been substantially commenced; and 

 (c) the giving of notice, including the persons to be notified, about decisions made under 

subsection (2)(b). 

 (5) A decision by the Minister under subsection (2)(b) can be delegated under section 301 only to 

the ACH Council. 

 

5. Suggestions of how to determine substantially commenced  

In determining substantially commenced only the use of the land for the purpose specified in the notice 

which leads to the lawful excavation, destruction, damage, concealment or alteration of any Aboriginal 

site(s) in any way can be considered. 

Below are suggested factors that may be considered by the Minister to determine whether the purpose of 

the section 18 consent has substantially commenced. 

5.1. Ground disturbance activities have commenced 

• Ground-disturbing activities have been completed that generally relate to clearing of land in 

preparation for commencement of the purpose of the granted section 18 consent; and  

• the ground-disturbance activity that has occurred directly relates to key infrastructure for the 

purpose of the granted section 18 consent. 

5.2. Ground disturbance activities have not commenced  

If ground disturbing activities (described in the purpose of a section 18) have not commenced - but the 

granted section 18 consent is described as a phase of a larger project - and ground disturbing activities 

have substantially commenced on the larger project, the section 18 consent in question may be considered 

to be substantially commenced.  

5.3. Further Considerations  

• This process only applies to section 18 consents for notices submitted prior to the day the Act 

received Royal Assent, being 22 December 2021. 

• Transition day is the day when Part 15 Division 3 of the Act comes into operation. Part 15 

Division 3 provides that the 1972 Act no longer applies except in relation to complete a limited 

range of matters, such as dealing with any unfinished land use applications made under the 1972 

Act.  It is intended that the transition day will be fixed by proclamation after the regulations, 

statutory guidelines and operational policies for the Act have been prepared and most of the Act 

comes into operation.  Six months after Transition Day, the 1972 Act will be repealed.  

 


