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Aggravated Burglary – Home Invasions 
s 401 Criminal Code 

 

From 1 January 2021 

 

Transitional Sentencing Provisions: This table is divided into thirds based on the three relevant periods of Sentencing Provisions:  

- Post-transitional provisions period 

- Transitional provisions period 

- Pre-transitional provisions period 

 

These periods are separated by a row which shows when the transitional provisions were enacted, and another showing when they were repealed. 

 

Glossary: 

 

agg  aggravated 

att  attempted 

AOBH  assault occasioning bodily harm 

burg  burglary 

CBO  community based order 

CSIO  conditional suspended imprisonment order 

conc  concurrent 

cum  cumulative 

ct  count 

EFP  eligible for parole 

imp  imprisonment   

PG  plead guilty 

TES  total effective sentence 

VRO/RO violence restraining order/restraining order 

wiss  with intent to sell or supply 

YCRO  Youth Conditional Release Order 
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No. Case Antecedents Summary/Facts Sentence Appeal 

2. Miller v The 

State of Western 

Australia 

 

[2022] WASCA 

50 

 

Delivered 

06/05/2022 

22 yrs at time offending. 

23 yrs at time sentencing. 

 

Convicted after early PG 

(20% discount). 

 

Prior criminal history. 

 

Diagnosed with ADHD as a 

child; medicated. 

 

Struggled at school; left 

school yr 10. 

 

Consistent employment 

since leaving school; held 

in high regard by his 

employer. 

 

In a relationship; assists 

with the care of his 

partner’s three children; 

partner employed and does 

not use illicit drugs. 

 

History of illicit substance 

use; abstained from using 

drugs about a yr before 

sentencing. 

 

Prescribed anti-anxiety 

medication aged 18 yrs; 

ceased this medication two 

Ct 1: Agg burglary. 

Cts 2-6: Criminal damage. 

 

Miller was in company with a 17-yr-old co-

offender, his younger half-brother MJ. 

 

In the early hrs of the morning Miller and MJ 

went to a residential premises looking for a 

young man who had allegedly participated in an 

assault on MJ earlier that day. Miller was 

heavily intoxicated. They entered the property 

through a closed gate. 

 

Miller and MJ were both armed with weapons. 

MJ took with him a hockey stick and Miller 

picked up a rake which he found at the premises. 

They began by smashing the home’s windows. 

They then gained entry to the house by forcing 

open a flyscreen door and smashing the glass 

door. Inside the house Miller broke a washing 

machine, caused damage to a door and smashed 

internal glass windows. 

 

The victims awoke and walked into the hallway.  

 

The man Miller and MJ were trying to locate 

was not present. 

 

While at the property Miller and MJ also used 

the weapons to smash the windscreens and side 

windows of four vehicles parked at the premises. 

 

Miller and MJ then got into a motor vehicle and 

Ct 1: 3 yrs imp (cum). 

Ct 2: No penalty. 

Ct 3: 6 mths imp (cum). 

Ct 4-6: 6 mths imp each ct 

(conc). 

 

TES 3 yrs 6 mths imp. 

 

EFP. 

 

Co-offender sentenced in 

Children’s Court to 12 mths 

ISO and 100 hrs 

community service. 

 

The sentencing judge found 

the offending involved the 

persistent and gratuitous 

destruction of property for 

no obvious purpose; they 

both had weapons meaning 

‘there was a danger that 

matters could have 

escalated, and people could 

have been seriously 

injured’; the appellant and 

MJ were equally 

responsible for the acts of 

the other. 

 

The sentencing judge found 

the offences of such 

seriousness that sentences 

Dismissed (leave refused). 

 

Appeal concerned length 

of sentence ct 1; totality 

and parity principle. 

 

At [54] … the facts and 

circumstances of the 

appellant’s offending on ct 

1 were very serious. … 

 

At [58] … the appellant 

offended jointly, as a 

matter of law and fact, 

with his younger co-

offender. 

 

At [59] … we do not 

accept, that the offending 

was not ‘pre-planned’. … 

There appears to have been 

some premeditation in 

relation to the agg home 

burglary. 

 

At [60] It is true that no 

physical harm was caused 

to the complainants, but 

that merely demonstrates 

that the offending could 

have been worse. The 

absence of an agg factor 

does not diminish the 
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wks before offending. left. of immediate imp were 

required. 

 

Appellant remorseful. 

seriousness of what the 

appellant and his co-

offender actually did. 

 

At [61] In our opinion, the 

sentence for ct 1 was 

commensurate with the 

seriousness of the offence. 

… It was not appropriate, 

in view of the objective 

seriousness of the 

offending, to suspend or 

conditionally suspend any 

of the term of imp for ct 1. 

 

At [66] The appellant and 

his co-offender 

deliberately and wantonly 

damaged each vehicle the 

subject of cts 3, 4, 5 and 6. 

The vandalism was 

unprovoked. … The 

objective seriousness of the 

offending on each of those 

cts, having regard to the 

facts and circumstances of 

the offending as a whole 

and all relevant sentencing 

factors, required the 

imposition of a term of imp 

for each of cts 3, 4, 5 and 

6. … 

 

At [70] In our opinion, the 

TES … did not infringe the 
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first limb of the totality 

principle. A custodial term 

of that length was required 

in order properly to mark 

the very serious character 

of the appellant’s 

offending as a whole … 

 

At [80] … we are satisfied 

that the sentencing 

outcome for the appellant, 

compared to the sentencing 

outcome for MJ, does not 

reveal an unjustifiable 

disparity adverse to the 

appellant and favourable to 

MJ. 

1. Fernie v The 

State of Western 

Australia 

 

[2022] WASCA 

20 

 

Delivered 

18/02/2022 

23 yrs at time offending. 

25 yrs at time sentencing. 

 

Convicted after trial. 

 

Substantial criminal 

history. 

 

Highly dysfunctional 

upbringing; left home aged 

14 yrs; homeless a number 

of yrs. 

 

Left school yr 9. 

 

Some labouring work. 

 

Relationship at time of 

Ct 1: Agg burglary. 

Ct 2: Unlawful wounding. 

Ct 3: GBH. 

 

Late at night Fernie, and two co-offenders, 

armed with a machete and crowbar, went to the 

home of the victims, CMK and his son, CDK. 

The three men were disguised. They kicked in 

the front door and prising open the screen door 

with the crowbar.  

 

Inside the home Fernie and the co-offenders 

made threats of violence towards the victims. 

CMK’s young daughter was sleeping in a nearby 

bedroom. 

 

Fernie participated in an assault upon CMK. To 

defend his father CDK stabbed Fernie in the 

Ct 1: 4 yrs imp (conc). 

Ct 2: 2 yrs imp (conc). 

Ct 3: 8 yrs 2 mths imp 

(conc). 

 

TES 8 yrs 2 mths imp. 

 

EFP. 

 

The trial judge found the 

appellant criminally 

responsible for cts 2 and 3 

on the basis that he 

knowingly aided another 

person to commit the 

offences (s 7(c) Criminal 

Code) and, alternatively, 

the offences were a 

Dismissed – on papers 

(leave refused). 

 

Appeal concerned length 

of individual sentences and 

totality principle. 

 

At [33] Ct 3 could not 

reasonably be described as 

being in the least serious 

category of case, having 

regard to the circumstances 

in which it was committed; 

… including the nature of 

the injuries sustained by 

CDK; … 

 

At [34] … it is not 
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sentencing. 

 

Commenced cannabis use 

in his youth; methyl from 

aged 19 yrs. 

arm. Fernie was hospitalised as a result. 

 

During the course of the burglary both victims 

were struck with the machete. CMK sustained a 

laceration to his forearm while defending 

himself from the ongoing assault. 

 

CDK sustained serious injuries to his fingers 

after being struck by the machete. One of his 

index fingers required surgery. 

 

 

probable consequence of 

the common intention 

formed by him and the co-

offenders to prosecute an 

unlawful purpose of agg 

burglary (s 8 Criminal 

Code). 

 

The trial judge found the 

appellant’s offending agg 

by the fact he was in 

company with other 

disguised offenders who 

were also armed; the 

offences were committed at 

a family residence late at 

night; the victim of ct 3 

sustained serious injuries 

and at the time the 

appellant was the subject of 

a CBO and a CSIO. 

 

No demonstrated remorse 

or acceptance of 

responsibility for the 

offending. 

reasonably arguable that 

the sentence imposed on ct 

3 was manifestly 

excessive. … the 

appellant’s claim that the 

individual sentences on cts 

1 and 2 were manifestly 

excessive has no merit. 

Taken separately, each of 

those offences was a 

serious example of its type 

and the sentences that were 

imposed were well within 

the discretionary range … 

 


