
  
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

WA Biodiscovery Bill 
Phase 1 consultation findings and 
recommendations report 
 

 

 

 

 

 

 

 

 

 

March 2023  



  

 

WA Biodiscovery Bill: Phase 1 Consultation Findings and Recommendations Report 1 

Contents 

About the Bill and consultation process ............................................2 

Note of appreciation .................................................................................................. 3 

Background................................................................................................................ 4 

Consultation process................................................................................................. 6 

Feedback analysis process ...................................................................................... 7 

Consultation participants ....................................................................7 

Consultation feedback .........................................................................9 

Support for the proposed legislation ...................................................................... 10 

Feedback received on the proposed legislation .................................................... 11 

Biodiscovery experiences and activities  ................................................................ 12 

Accessing land and genetic resources  .................................................................. 13 

Key definitions ......................................................................................................... 14 

Using traditional knowledge .................................................................................... 16 

Benefit sharing......................................................................................................... 18 

Traditional knowledge in the public domain........................................................... 22 

Certification and administration .............................................................................. 24 

Scope of the Bill....................................................................................................... 25 

Further consultation ................................................................................................ 25 

Recommendations .............................................................................27 

Next steps for developing the Bill .....................................................28 

Appendix 1: Graphic scribing images...............................................30 

Appendix 2: Promotional flyer...........................................................42 

Appendix 3: Promotional poster .......................................................43 

Appendix 4: Social media posts........................................................44 

Appendix 5: Links to the consultation papers..................................47 

 



  
 

 

 
 

 

About the  

WA Biodiscovery Bill and the 

Phase 1 consultation process 
 



  

 

WA Biodiscovery Bill: Phase 1 Consultation Findings and Recommendations Report 3 

Note of appreciation 
JTSI would like to sincerely thank everyone who participated in the phase 1 consultation process 

for the Biodiscovery Bill.  

An intention of the Biodiscovery Bill is to recognise the value of traditional knowledge, held by 

Aboriginal people, in scientific endeavours and to provide protection for the future use of that 

knowledge.  

Discussions during the consultation process included how traditional knowledge about WA 

genetic resources, our native plants and animals, has been obtained and used in the past. We 

recognise that these conversations caused deep feelings to emerge.  

The involvement of Aboriginal people in the Bill’s development is invaluable and we appreciate 
the contributions made by all consultation participants. 

 

 

 

We acknowledge the traditional custodians throughout Western Australia and their continuing 

connection to the land, waters and community. We pay our respects to all members of the 

Aboriginal communities and their cultures; and to Elders both past and present.   
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Background 
Biodiscovery is research into genetic resources, such as native plants, animals and 

microorganisms. The outcomes that are produced by biodiscovery may have a commercial or 

scientific value. WA has some of the world’s most diverse plant and animal life and is home to 

8 of Australia’s 15 biodiversity hotspots. This presents opportunities for researchers and 

businesses from around the world to develop products like new medicines, cosmetics and 

biotechnologies using WA genetic resources. Accordingly, it is critical that biodiscovery 

legislation be developed in WA to regulate use of these highly sought after resources. 

The WA Government is seeking to develop a Biodiscovery Bill (the Bill) which will provide a 

framework for accessing the State’s genetic plant and animal resources.  The Department of 

Jobs, Tourism, Science and Innovation (JTSI) is leading this development.  

The Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of 

Benefits Arising from their Utilization (Nagoya Protocol) is an international agreement that 

outlines how benefits arising from biodiscovery on genetic resources should be shared in a fair 

and equitable way. The Bill would provide a certification regime in WA that would give effect to 

requirements of the Nagoya Protocol. The key principles of the Nagoya Protocol central to the 

Bill includes the following.  

 Authorised access;  

 Mutually agreed terms;  

 Benefit sharing; and 

 Recognition and protection of traditional knowledge. 

Where there is an intent to commercialise the outcome of a biodiscovery activity , it is envisaged 

the Bill will ensure that: 

 Western Australia will share in the benefits; and 

 Traditional Knowledge Custodians will share in the benefits on mutually agreed terms, 

when traditional knowledge is to be used in the biodiscovery activity.  

A biodiscovery certification regime in WA would also allow researchers using WA genetic 

resources to hold their work up as consistent with the Nagoya Protocol. Given the growing 

awareness of the Nagoya Protocol globally, this may assist researchers in securing international 

funding and research partnerships and would support researchers in demonstrating 

environmental, social and governance credentials in relation to their research.  

  

https://www.cbd.int/abs/
https://www.cbd.int/abs/
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Consultation process 

How participants contributed 

 
8 face-to-face workshops around the State. 

 

1:1 meetings with the Project Team. 

 
Online surveys. 

 
Written submissions. 

How the consultation was promoted 

 
Consultation papers, information sheet, flyer and poster. 

 

Dedicated webpage. 

 
Social media campaign that created 430,000+ impressions. 

 
Email campaign. 

 

Consultation details 

The consultation approach was developed by JTSI with guidance sought from the Aboriginal 

Advisory Council of WA. The consultation period extended from August to December 2022. 

Workshops with Aboriginal people and representative organisations were held in Kununurra, 

Broome, Karratha, Geraldton, Kalgoorlie, Albany and Perth, with the option to connect virtually. 

A further workshop with researchers and businesses was held in Perth . 

The survey for Aboriginal people was open from 2 September to 21 November 2022 and the survey 

for researchers and businesses was open from 20 October to 16 December 2022. 

The workshops were facilitated by an independent consultant, Graham Castledine of Castledine 

Gregory Law and Mediation. The seven workshops with Aboriginal people were supported by a 

graphic scribe, Will Bessen of Tuna Blue. 

The social media campaign had a total reach of 150,486 people, created 430,627 impressions 

and delivered 12,865 clicks. 
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Feedback analysis process 
Stakeholder feedback for this consultation was recorded in a variety of different formats. To 

assess the overall themes and issues it was necessary to categorise and standardise some of 

the information received. The majority of stakeholder feedback was collected through participant 

discussions at the consultation workshops and captured in detailed notes taken by the JTSI 

Project Team. These workshop notes were categorised to align with the key issues outlined in 

the public consultation papers. Participant comments made in the 1:1 meetings and written 

submissions, along with participant responses to the survey questions, were categorised in the 

same way. The participant comments and responses were then analysed to identify common 

themes, issues and ideas.  

The consultation was separated into two streams: a stream for Aboriginal people; and a stream 

for researchers and businesses. The stream involving Aboriginal people included seven 

workshops, the survey for Aboriginal people, meetings with Prescribed Bodies Corporate 

(PBCs) and Native Title Representative Bodies (NTRBs) and written submissions from 

Aboriginal groups and representative organisations. The stream for researchers and businesses 

included a workshop for researchers and businesses, the survey for researchers and 

businesses and written submissions from researchers or businesses. 

Consultation participants 
The Phase 1 consultation, held in 2022, elicited 148 responses. Participants were involved 

through attending workshops, meeting with the Project Team, responding to the surveys and 

providing written submissions. Across the eight workshops, 514 participant comments were 

captured. 

 

 

29%

66%

3%

2%

Participants by consultation 
activity

Survey Responses
Workshop Participants
Written Submissions

75%

25%

Participants by consultation 
stream

Aboriginal People Researchers and Business



  

 

WA Biodiscovery Bill: Phase 1 Consultation Findings and Recommendations Report 8 

64 organisations participated and 44 participants identified themselves as Aboriginal. 1 

Participating sectors included universities, research institutes, companies and Government 

agencies. Participants from locations across WA contributed to the consultation and the topics 

discussed are represented below. 

 

 

   

 

                                              
1 Provision of any information about organisational aff iliations or identif ication as an Aboriginal person w as voluntary and 

there w ere also opportunities to submit anonymous feedback via the online surveys. 

39%

13%

26%

19%

3%

Researcher employment type

University
Research institute
Company
State or Australian Government
Independent researcher/ self employed

2%

6%

24%

7%

0%

50%

10% 1%

Breakdown of responses by 
region

Gascoyne Goldfields-Esperance
Great Southern Kimberley
Mid West Peel
Perth Pilbara
South West Wheatbelt
Other States

17%

24%

23%

7%

7%

22%

Breakdown of feedback 
topics

Definitions

Benefit Sharing Arrangements

Traditional Knowledge in Public Domain

Biodiscovery experiences

Certification

Other issues



 

 

 

 

 

Consultation feedback 

The following provides a summary of feedback received during Phase 1 
of the consultation for the Bill conducted in 2022.  

Feedback received from across the range of consultation activities and 

two consultation streams is included.  
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Support for the proposed legislation 

Proposals 

Developing a Biodiscovery Bill in WA, that gives effect to the principles of the Nagoya 

Protocol, is a priority of the WA Government. 
 

 
Feedback 

Participants across the consultation streams were not specifically asked whether they support 

introduction of the proposed legislation. The consultation activities were conducted to gain input 

into the Bill’s development and draw out issues that need to be considered when the Bil l is being 

formed. Despite this, support for the Bill was provided across consultation streams and activities.  

Support for the Bill was provided in 100% of the 1:1 meetings held, 63% of the workshops 

conducted and 60% of the written submissions received. The reasons participants provided for 

supporting the Bill are depicted below. This depiction is across consultation streams.  

 

 

  

9%

26%

22%

4%

4%

35%

Reasons for supporting the Bill

Major importance and significance Opportunity

Interesting, exciting and empowering Healing process

Improvement over current practice Other
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Feedback received on the proposed 

legislation 

Proposals 

The main aims of the Biodiscovery Bill are to: 

 Set out a way to manage biodiscovery in WA in a manner that is consistent with principles 

in the Nagoya Protocol; 

 Provide certification for proponents when biodiscovery is conducted using WA genetic 

resources; 

 Ensure that the State shares benefits when biodiscovery activities with a commercial 

purpose are conducted using WA genetic resources; and 

 Ensure that Aboriginal people share in the benefits when traditional knowledge about a 

WA genetic resource has been shared and will be used in a biodiscovery activity leading 

to a commercial outcome. 
 

 
Feedback 

A range of issues with the proposed Bill were raised in both the consultation stream for 

Aboriginal people and the stream for researchers and businesses. In the consultation stream for 

Aboriginal people, 57 comments were captured in relation to issues with the Bill. The key themes 

of the issues raised are listed below in order of how often they were raised.  

 Concern about past behaviours, feelings about mistreatment of Aboriginal people and 

mistrust of the process. 

 Concern about loss of culture, identity, knowledge and genetic resources.  

 Concern regarding the benefits of the legislation for Aboriginal people.  

 Concern regarding the ability to reflect culture in westernised legislation and  terms. 

In the consultation stream for researchers and businesses, 10 comments related to issues with 

the proposed legislation were captured. Researchers and businesses were primarily concerned 

about the impact of the Bill on research and scientific discovery. 
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Biodiscovery experiences and activities 

Proposals 

Biodiscovery activities are currently being undertaken in WA and, without legislation, these 

activities are unregulated. Currently, traditional knowledge can be used in biodiscovery 

activities without benefits being shared with Traditional Knowledge Custodians. 

It is important that past biodiscovery experiences of the different stakeholder groups is 

understood, along with the types of biodiscovery activities that are being conducted in WA.  
 

 
Feedback 

Participants in both consultation streams were asked about their experiences with biodiscovery. 

Participants in the stream for researchers and businesses were also asked about their familiarity 

with the Nagoya Protocol and work opportunities. 

Previous biodiscovery experiences of participants in the consultation stream for Aboriginal 

people were largely negative, potentially reinforcing the need for biodiscovery legislation.  

In contrast, biodiscovery experiences of participants in the consultat ion stream for researchers 

and businesses were largely positive. 

Biodiscovery experiences for Aboriginal people  

 

Factors contributing to negative 

biodiscovery experiences for participants 

in the stream for Aboriginal people 

 No benefits for Traditional Owners.  

 Mismanagement of traditional owner 

rights. 

 Agreements and contractual 

arrangements.  

 Business size and commercial focus. 

Biodiscovery experiences for researchers and businesses  

 

Factors contributing to positive 

biodiscovery experiences for participants 

in the  stream for researchers and 

businesses 

 Traditional knowledge enhanced research. 

 Strong relationships with Traditional 

Owners. 

 Co-designed research and community 

driven projects. 

 Understanding of protocols. 

25%

75%

Positive Negative Neutral

87%

13%

Positive Negative Neutral
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Participants in the consultation stream for researchers and businesses were relatively familiar 

with the Nagoya Protocol but their work to date did not appear to have been affected by a lack 

of biodiscovery legislation. 

  

Accessing land and genetic resources 

Proposals 

The collection of WA genetic resources to be used in biodiscovery activities requires access 

to the land or locations where the genetic resources are situated. 
 

 
Feedback 

Participants asked a number of questions and raised a variety of issues related to land access. 

These questions and issues are listed below. 

 Right to access land or use genetic resources. 

 Ownership of genetic resources. 

 Protection and preservation of genetic resources.  

Participants in the consultation stream for researchers and businesses indicated that they 

access genetic resources through a range of ways. 

 

 

44% 22% 33%

Familiarity of the stream for researchers 

and businesses with the Nagoya Protocol

Somewhat familiar Familiar Very Familiar

No
56%

Unsure
44%

Have work opportunities 

been lost?

44% 22% 22%

Sourced through government agencies Sample/specimen libraries Commercial supplier



  

 

WA Biodiscovery Bill: Phase 1 Consultation Findings and Recommendations Report 14 

Key definitions 

Proposals 

The Bill will need to define key concepts, including: Traditional Knowledge; Aboriginal 

Tradition; and Traditional Knowledge Holder or Custodian. Input from Aboriginal people about 

how these concepts are defined is crucial. 
 

 
Feedback 

Participants in the consultation stream for Aboriginal people were asked for their input about key 

definitions for the Bill. 

68 comments from participants were captured in relation to a definition of traditional knowledge, 

14 comments were captured about a definition for Aboriginal tradition and 14 comments were 

captured regarding a definition for Traditional Knowledge Holder/Custodian. 

When participants were asked what traditional knowledge means, the following key themes and 

concepts emerged. 

 Cultural knowledge, responsibility, obligation and practice. 

 Ancestral, inter-generation and passed down. 

 Holistic and connected to heritage, people, country, plants and animals.  

 Knowledge, wisdom, awareness and experience. 

 Learning, hearing, teaching and know-how. 

 Sacred, religious and spiritual beliefs. 

 Dynamic, evolving, living and ongoing. 

 Collective, group, community, family and generations. 

 Songs, stories, dance and dreaming. 

 Regional, geographic and boundaries. 
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Participants were also asked whether it would be helpful to align definitions within the Bill with 

existing laws and their preferences when presented with definitions from other laws. 

  

The World Intellectual Property Organisation defines traditional knowledge as: ‘knowledge, know-how, skills and practices 

that are developed, sustained and passed on from generation to generation within a community, often forming part of its 

cultural or spiritual identity’. 

 

Some consultation participants discussed the distinction between the terms Holder and 

Custodian, with the majority of these participants preferring the phrase Traditional Knowledge 

Custodian. Participants discussed the cultural responsibility, obligation and authority that 

Custodians possess which Holders may not.  

  

Yes
46%

No
30%

Unsure
24%

Would it be helpful to link or 

align definitions in the Bill to 

existing laws?

57%

15%

14%

14%

Which definitions were preferred

World Intellectual Property Organization

Queensland Biodiscovery Act 2004

Aboriginal Cultural Heritage Act 2021

Native Tit le Act 1993
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Using traditional knowledge 

Proposals 

Use of traditional knowledge is central to the Bill. The Bill aims to ensure tha t if traditional 

knowledge is shared and used in commercial biodiscovery activities, the Traditional 

Knowledge Holders or Custodians share in the benefits of the biodiscovery on mutually 

agreed terms. 

 

 
Feedback 

The Bill is intended to apply when biodiscovery activities have a commercial purpose or change 

of intent from a non-commercial purpose to a commercial purpose. Participants in the 

consultation stream for researchers and businesses reported whether their work or research is 

commercial or non-commercial. They also indicated whether they have used traditional 

knowledge for commercial purposes or as part of their work. 

The findings suggest, that in the majority of cases, research appears to be non-commercial and 
traditional knowledge is often used. 

 
 

Participants in the consultation stream for Aboriginal people provided feedback related to: 

obtaining consent to use traditional knowledge; concerns about traditional knowledge being 

used; and how traditional knowledge could be protected under the  Bill. The key themes and 

concepts that emerged from this feedback is provided on the following page. 

  

Commercial 
36%

Non-
commercial 

64%

Primary purpose of work or 
research

Yes
62%

No
25%

Unsure

13%

Have participants used traditional 
knowledge for commercial 

purposes or as part of their work?
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Consent to use traditional knowledge 

 Approach with respect, observe cultural protocols and traditions.  

 It may be a community or shared decision. 

 Consent should be at the discretion of the Traditional Knowledge Holders or Custodians 

and may be withdrawn. 

 Consent should be given by those with recognised authority or standing in the 

community. 

 It cannot be assumed that PBCs and NTRBs always have authority to give consent. 

Concerns and issues related to using traditional knowledge 
 Past behaviours, feelings about mistreatment of Aboriginal people and mistrust of the 

process. 

 Traditional knowledge misused, no consent provided or provided by an inappropriate 

person. 

 Retrospective benefit sharing arrangements, where traditional knowledge use is 

identified after the fact. 

 Loss of culture, identity, knowledge and genetic resources. 

 Whether the legislation will benefit Aboriginal people. 

What the Bill could do to protect traditional knowledge 

 Recognise that ownership of knowledge is retained by Aboriginal people.  

 Promote the protection and conservation of traditional knowledge.  

 Prohibit commercialisation where sacred knowledge is involved. 

 Enforcement and consequences for unauthorised use. 

 Require acknowledgment of use of traditional knowledge. 
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Benefit sharing 

Proposals 

The Bill will ensure that the State shares benefits when biodiscovery activities with a 

commercial purpose are conducted using WA genetic resources. The Bill will also ensure that 

Aboriginal people share in the benefits when traditional knowledge about a WA genetic 

resource has been shared and will be used in a biodiscovery activity leading to a commercial 

outcome. 

When benefits are to be shared with Aboriginal people, researchers will need to identify the 

relevant Traditional Knowledge Holders or Custodians for benefit sharing. A mechanism for 

this will need to be included in the Bill or the Bill’s guidance materials. 

Benefits between researchers and Traditional Knowledge Holders or Custodians will need to 

be negotiated on mutually agreed terms. In some instances, multiple Aboriginal groups may 

hold the same traditional knowledge. How this will be managed will need to be reflected in the 
Bill or the Bill’s guidance material. 
 

 
Feedback 

Identifying Traditional Knowledge Holders or Custodians for 
benefit sharing 

Participants provided suggestions for: how Traditional Knowledge Holders or Custodians could 

be identified; whether existing organisations could assist in this process; what organisations may 

be able to assist; and whether Local Aboriginal Cultural Heritage Services (LACHS) as will be 

established under the Aboriginal Cultural Heritage Act 2021 could be an appropriate avenue of 

assistance. The feedback depicted below is across consultation streams.   

 

59%20%

21%

Suggested starting points to identify groups for 
benefit sharing discussions

Approach existing / established organisations

Research groups in area to identify parties

Approach individuals - contact for research, Elder, family groups
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Negotiating benefits 

Key themes and concepts in the feedback received regarding how monetary benefits could be 

used are listed below in order of how often they were raised. The feedback depicted is across 

consultation streams. 

 Benefits returned to community where the genetic resource is located. 

 Compensation for use of genetic resources, regardless of intent.  

 Compensation for use of traditional knowledge, regardless of intent. 

 Establish a centralised fund. 

 Capacity building for Aboriginal people. 

 

  

Yes
86%

No
12%

Unsure
2%

Could existing organisations help 
researchers identify the Aboriginal 
people they should share with for 

biodiscovery activities?

Yes
38%

No
31%

Unsure
31%

Could LACHS be appropriate 
organisations to assist 

researchers?

10

16

2

8

1 2 1 1

Suggested organisations

Native Tit le Representative Bodies

Prescribed Bodies Corporate

Ranger Groups

LACHS

Local Heritage and Arts Groups

Academic Centres and Universities

Local Government

Natural Resource Management Organisations
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Multiple groups with the same traditional knowledge 
Participants provided feedback on how multiple groups sharing the same traditional knowledge 

could be addressed under the Bill. This feedback differed across stakeholder groups.  

 

Exemptions for benefit sharing 

Participants that completed the surveys across the two consultation streams were asked 

whether they thought that there should be exemptions for benefit sharing under the Bill.  

Participants, across both consultation streams, supported the idea of exemptions. The  parties 
participants thought could be exempt are depicted below. 

 

7%

57%

36%

Consultation stream for Aboriginal 
people

Benefits shared in an agreed portion to the

community who shared the knowledge and

those known to hold the same knowledge
Benefits shared equally between all parties that

have the knowledge

Negotiation between all parties that hold the

knowledge

Only the community that shared the knowledge

should benefit

25%

12%

25%

38%

Consultation stream for 
researchers and businesses

Benefits shared in an agreed portion to the

community who shared the knowledge and

those known to hold the same knowledge
Benefits shared equally between all parties that

have the knowledge

Negotiation between all parties that hold the

knowledge

Only the community that shared the knowledge

should benefit

5

3

4

8

3

6

Parties that could be exempted from benefit sharing requirements

Aboriginal people or corporations

using traditional knowledge

Researchers undertaking important research

Aboriginal owned businesses using

traditional knowledge

Aboriginal people recognised as Traditional

Knowledge Holders/Custodians

Researchers conducting biodiscovery who

are Aboriginal

Other
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Issues in relation to benefit sharing 
Participants across both consultation streams raised issues in relation to benefit sharing. The 

key themes of these issues are depicted in the table below and are listed in order of how 

frequently they were expressed. 

Supporting resources and guidance 

Participants in the two consultation streams differed in the tools and resources they thought 

could assist parties in identifying Traditional Knowledge Holders or Custodians for benefit 

sharing. The feedback, separated by the consultation streams, is depicted below. 2 

 

 

                                              
2 The survey for researchers and businesses, but not the survey for Aboriginal people, included a question about tools and 

resources for identifying Traditional Know ledge Holders or Custodians. 

1 3 1 2

5

2

Guiding principles Agreement

templates

Central office /

Advisory service

Work in partnership

to build Aboriginal

research capacity

Best practice

engagement

framework / Code of

Practice

Cultural awareness

training

Consultation stream for Aboriginal people

10

6
7

0

6

2

Guiding principles Agreement

templates

Central office /

Advisory service

Work in partnership

to build Aboriginal

research capacity

Best practice

engagement

framework / Code of

Practice

Cultural awareness

training

Consultation stream for researchers and businesses

Consultation stream for Aboriginal 

people 

Consultation stream for researchers and 

businesses 

 Disputes between Aboriginal groups and 

families and agreements entered into by 

unauthorised parties. 

 Funding, resources and access to 
expertise for Aboriginal organisations. 

 Failure to utilise existing structures or 

align to existing laws. 

 Awareness of cultural protocols. 

 Regulation and oversight processes. 

 Impacts on research and timelines. 

 Disputes between Aboriginal groups and 

families and agreements entered into by 

unauthorised parties. 

 Impacts on research and timelines. 

 Regulation and oversight processes. 

 Awareness of cultural protocols. 
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Traditional knowledge in the public 
domain 

Proposals 

Some traditional knowledge is in the public domain. This knowledge has been published or 

made public in some way and is now accessible. It needs to be determined how the Bill will 
handle traditional knowledge that is in the public domain. 
 

 
Feedback 

The source of traditional knowledge in the public domain is important. The sources represented 

below comes from both consultation streams. 

 

 

  

20%

20%

10%

20%

30%

Where have participants encountered publicly disclosed traditional 
knowledge about genetic resources?

Publications Websites and social media
Subscription databases Historic records and databases
Public databases and registers
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Participants indicated whether they thought traditional knowledge in the public domain should 

be treated differently to knowledge shared with a researcher. The depiction below is across both 

consultation streams. 

 

When asked what should happen when traditional knowledge has already been publicly 

disclosed, participants from the consultation streams differed in their perspectives. 

 

  

Yes
53%

No
38%

Unsure
9%

Should traditional knowledge in the public domain be treated 
differently to knowledge shared with a researcher directly?

16%

46%

19%

15%

4%

Consultation stream for 
Aboriginal people

Determine approach based on nature of

Traditional Knowledge
Acknowledgement

Identify groups and obtain consent where

possible
Pay benefits to a consolidated fund or

compensation scheme
No longer deemed Traditional Knowledge

6%

23%

35%

24%

12%

Consultation stream for 
researchers and businesses

Determine approach based on nature of

Traditional Knowledge
Acknowledgement

Identify groups and obtain consent where

possible
Pay benefits to a consolidated fund or

compensation scheme
No longer deemed Traditional Knowledge
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Certification and administration 

Proposals 

A proposed WA Biodiscovery Certificate would enable proponents to show consistency with 

principles in the Nagoya Protocol and compliance with the Act. A WA Biodiscovery Certificate 

may also assist proponents in entering into international research partnerships and 

collaborations where consistency with the Nagoya Protocol is a prerequisite. 

As the proposed approach would only require a proponent to apply for a WA Biodiscovery 

Certificate for commercial biodiscovery activities, they would have no formal way to 

demonstrate that non-commercial research has been conducted in accordance with principles 

of the Nagoya Protocol. One option to address this issue could be to include a process in the 
legislation for a proponent to apply for a non-commercial WA Biodiscovery Certificate. 
 

 
Feedback 

Only participants in the consultation stream for researchers and businesses were asked for their 

views about certification and administration. 

Participants largely indicated that a WA Biodiscovery Certificate would be useful and that it 

would be helpful to include a mechanism within the Bill through which a non-commercial 
certificate could be requested. 

 

Participants’ main issues regarding the certification regime were the complexity of the 

certification process and the impacts on non-commercial research. 

 

  

How useful would it be to have a 
WA Biodiscovery Certificate?

Somewhat useful Very useful Yes
75%

No
12%

Unsure
13%

Would it be helpful to include a 
mechanism for a non-

commercial certificate?
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Scope of the Bill 

Proposals 

Some aspects of the scope of the Bill are still being determined and there are policy issues 

that still require resolution. 
 

 
Feedback 

There were 42 comments raised regarding the scope of the Bill across both streams of the 

consultation. The key themes of these comments included the following. 

 Intellectual property, data sharing and data ownership. 

 Genetic resources covered by the legislation. 

 Retrospectivity. 

 Extraterritorial application. 

 Application to research. 

 Application to bushfoods and other traditional practices. 

 Alternative proposals. 

 Protection of traditional knowledge. 

Further consultation 

Proposals 

It is important that all stakeholders are adequately consulted about the Bill and genuinely 

involved in the Bill’s development. 
 

 
Feedback 

There were 23 comments raised regarding the need for further consultation during the Bill’s 

development. These comments were made primarily by participants in the consultation stream 

for Aboriginal people, in both the workshops and written submissions. The key themes of these 

comments included the following. 

 Aboriginal people wish to be more involved in development of the legislation. 

 The 2022 consultation was a good start but further discussion is required through 

additional information sessions or workshops. 

 Consideration of an Aboriginal facilitator for subsequent consultation.  

 Consultation activities should be promoted more broadly to engage older people, with 

adequate notice provided. 

 Further discussion papers, questions and clear examples should be distributed. 

 The consultation should not be rushed and Aboriginal people need to be heard. 



  

 

 

 

Recommendations and next 

steps 
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Recommendations 
A series of recommendations for development of the Bill, from Phase 1 of the consultation, are 
outlined below. These recommendations take into consideration the captured responses from 
consultation participants, along with the recommendations from the facilitator of the eight workshops. 

 Use of the term Traditional Knowledge Custodian, rather than Traditional Knowledge 

Holder. It is important to distinguish between the ‘owner’ or ‘custodian’ of knowledge from 

a ‘holder’ of knowledge. A custodian will have the cultural authority to decide whether, 

and on what terms, traditional knowledge can be shared with others.  

 The following draft definitions of key concepts for further testing with stakeholders.  

 ‘Traditional Knowledge’ means knowledge about the genetic resources that 

has its source in Aboriginal tradition and includes know-how, skills, innovations 

and practices relating to the genetic resources that have been developed and 

may continue to evolve in accordance with Aboriginal tradition.  

 ‘Aboriginal tradition’ means the living, historical and traditional observances, 

practices, customs, beliefs, values, knowledge and skills of the Aboriginal people 

of the State generally, or of a particular group or community of Aboriginal people 

of the State. 

 ‘Traditional Knowledge Custodian’ means an Aboriginal person who 

individually or collectively with others in accordance with Aboriginal tradition –  

a) holds Traditional Knowledge; and 

b) has cultural rights, interests and obligations in respect of the Traditional 

Knowledge. 

 Development of a Code of Practice setting out guidelines for how to identify Traditional 

Knowledge Custodians for consent and benefit sharing. 

 Inclusion of a hierarchy of entities in the Code of Practice to act as a first contact point 

for proponents attempting to identify a Traditional Knowledge Custodian. The hierarchy 

may include a: Registered Native Title Body Corporate designated in the area in which 

the genetic resource is to be collected from; LACHS; regional corporation where there 

have been settled indigenous land use agreements; native title claim group or native title 

representative body for the area; and relevant regional body.  

 Inclusion of traditional knowledge in the public domain in the obligations under the Bill , 

with consideration of the distinction between secret traditional knowledge, narrowly 

diffused traditional knowledge and widely diffused traditional knowledge.  

 Further consultation with Aboriginal people, and other stakeholders, is required.  
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Next steps for developing the Bill 
A series of next steps for development of the Bill are outlined below. 

 The findings and recommendations of Phase 1 of the consultation will be made available 

to stakeholders. 

 The findings and recommendations of Phase 1 of the consultation will guide development 

of proposed key concepts and mechanisms for the Bill.  

 A second phase of consultation will be held to communicate the Phase 1 consultation 

recommendations and test the proposed key concepts and mechanisms. 

 Round table meetings will be held with expert advisors. 

 Information sessions will be held in Perth and regional WA. 

 The Bill will be drafted taking into consideration the findings of the two phases of 

consultation and a Cabinet submission will be prepared. 

 The Bill will be introduced, debated and will hopefully be passed to become an Act of 

Parliament. 

 A third phase of consultation will be undertaken with Aboriginal people and research 

stakeholders to develop a Traditional Knowledge Code of Practice or equivalent. 

Regulations and supplementary materials will also be developed. 



   
  
 

 

 

 

 

Appendices 

The following includes graphic scribe images from the workshops with 
Aboriginal people, promotion materials, posts from the social media 

campaign and links to the consultation papers  
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Appendix 1: Graphic scribing images3 

 

 

                                              
Graphic scribing images w ere produced by Will Bessen, Tuna Blue. 
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Appendix 2: Promotional flyer4 

 
 

  

                                              
The date of the w orkshop in Karratha w as changed to 21 September 2022 due to announcement of a public holiday on 22 

September 2022. 
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Appendix 3: Promotional poster 
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Appendix 4: Social media posts 
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Appendix 5: Links to the consultation 
papers 
Consultation paper for Aboriginal people 
 

Consultation paper for researchers and businesses 
 
  

https://www.wa.gov.au/system/files/2022-09/Biodiscovery%20Bill%20Consultation%20Paper%20for%20Aboriginal%20People.pdf
https://www.wa.gov.au/system/files/2022-10/WA-Biodiscovery-Bill-Consultation-Paper-for-Researchers-and-Businesses.pdf
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