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Indecent dealing with a child 
ss 320(4), 321(4), 322(5) and 329(4) Criminal Code and repealed equivalent provisions  

where the offending falls within the definition of indecent dealing found in ss 320(4), 321(4) and 322(5) 

 

From 1 January 2021 

 

Transitional Sentencing Provisions: This table is divided into thirds based on the three relevant periods of Sentencing Provisions:  

- Post-transitional provisions period 

- Transitional provisions period 

- Pre-transitional provisions period 

 

These periods are separated by a row which shows when the transitional provisions were enacted, and another showing when they were repealed. 

 

Glossary: 
 

agg  aggravated 

att  attempted 

AOBH  assault occasioning bodily harm 

conc  concurrent 

cum  cumulative 

ct  count 

dep lib      deprivation of liberty 

EFP  eligible for parole 

imp  imprisonment   

indec  indecent 

ISO  intensive supervision order 

PG  plead guilty 

sex pen  sexual penetration without consent 

susp  suspended 

TES  total effective sentence 
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No. Case Antecedents Summary/Facts Sentence Appeal 

14. OMC v The State 

of Western 

Australia 

 

[2023] WASCA 

86 

 

Delivered 

30/05/2023 

 

30-31 yrs at time offending. 

33 yrs at time sentencing. 

 

IND X 

Convicted after trial. 

IND Y 

Convicted after late PG. 

 

Short criminal history; no 

prior convictions for 

violence or sexual 

offending. 

 

Aged 12 mths when parents 

separated; lived with his 

mother until aged 12 yrs, 

then resided with his father; 

prosocial upbringing; 

suffered adverse 

psychological effects from 

parents’ conflict. 

 

Good family support. 

 

Good employment history. 

 

Partner miscarried around 

time offending began; 

stress of FIFO work impact 

on his relationship.  

IND X 

Cts 1-6 & 8-9: Indec deal child U13 yrs. 

Ct 7: Att indec deal child U13 yrs. 

IND Y 

Ct 1: Poss CEM. 

 

The victim was aged between 10 and 11 yrs at 

the time of the offending. She was the daughter 

of OMC’s then partner and he was a father 

figure to her. 

 

The offences were representative of a course of 

ongoing sexualised conduct towards the victim 

over a period of 18 mths. 

 

The offending occurred in the family home, 

when OMC was alone with the victim.   

 

OMC indec dealt with the victim by rubbing 

her vagina with his fingers or squeezing her 

breasts (cts 1-6). He touched her vagina both 

over and under her clothing. 

 

On one occasion OMC pulled the victim onto 

her bed and att to touch her vagina (ct 7). 

 

On another occasion OMC called out to the 

victim to come into his bedroom. When the 

victim eventually did so he was standing, 

naked, in the doorway (ct 8). 

 

The victim would try to prevent what was 

happening to her and would tell OMC to go 

away.  

IND X 

Cts 1; 2 & 5: 18 mths imp 

(conc). 

Ct 3: 2 yrs imp. 

Ct 4: 2 yrs imp (conc). 

Ct 5: 18 mths imp (conc). 

Cts 6 & 9: 2 yrs imp (cum). 

Ct 7: 12 mths imp (conc). 

Ct 8: 8 mths imp (conc). 

IND Y 

Ct 1: 12 mths imp (conc). 

 

TES 6 yrs imp. 

 

EFP. 

 

IND X 

The sentencing judge 

characterised the offending 

against the victim as ‘very 

serious’; it was a gross 

breach of trust; the victim 

was aged between 10-11 yrs; 

a degree of force was used in 

the offending and it must 

have been clear to the 

appellant that the victim was 

unhappy as she repeatedly 

asked him to stop and leave 

her alone; he manipulated her 

by telling her she could not 

tell her mother or he would 

be in trouble and would no 

longer be in her life and the 

Dismissed (leave refused). 

 

Appeal concerned totality 

principle. 

 

At [39] … The appellant 

took advantage of a 

vulnerable young child by 

persistently sexually 

abusing her over a period 

of at least 18 mths. The 

offences were particularly 

agg by the use of a degree 

of force and that the 

appellant frequently 

persisted when the victim 

made it clear to him that 

she did not want him to 

touch her. The appellant 

sought to manipulate the 

victim by telling her that if 

she complained about his 

actions he would be out of 

her life and he would be 

unable to pay for the things 

that she liked. … [he] was 

undeterred by her protests 

and attempts to resist this 

behaviour. 

 

At [40] The appellant’s 

actions have had and are 

likely to have an ongoing 

adverse effect upon the 
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When arrested OMCs laptop was seized and 

was found to contain six videos depicting 

penetrative sex of a female child, including 

very young children, one of whom looked no 

more than 3 or 4 yrs old. 

 

 

 

period of time over which the 

offending occurred. 

 

IND Y 

The sentencing judge found 

this offence serious and the 

material ‘graphic and 

revolting’. 

 

Offending significant 

negative impact on the 

victim. 

 

No acceptance of 

responsibility; continued to 

deny the offending. 

victim. 

 

At [46] In our opinion, 

having regard to all of the 

relevant facts and 

circumstances of the 

present case and all 

relevant sentencing factors, 

the TES … bears a proper 

relationship to the overall 

criminality in all of the 

offences committed by the 

appellant. … 

13. Coutts v The 

State of Western 

Australia 

 

[2023] WASCA 

38 

 

Delivered 

01/03/2023 

29-30 yrs at time offending. 

32 yrs at time sentencing. 

 

Convicted after early PG 

(20% discount). 

 

Prior criminal history. 

 

Traumatic and 

dysfunctional childhood; 

eldest of two sons and two 

older half-brothers; parents 

separated when aged 4 yrs; 

in care of his father until 

aged 12 yrs; father often 

wheelchair-bound due to 

muscular disorder; returned 

to live with his mother after 

period in foster care; 

Cts 1-8: Sex pen child 13-16 yrs. 

Ct 9: Indec deal child 13-16 yrs. 

 

The two victims, were B, a boy aged 15 yrs, 

and D, a girl aged 14 yrs. 

 

The offending in respect of B arose out of one 

incident. The offending in respect of D 

occurred over a six-mth period and the charges 

representative of ongoing sexual conduct. 

 

Cts 1 & 2 

Coutts met B on an online dating application. 

B told Coutts he was 18 yrs old. They 

exchanged sexualised indecent messages, 

including images and recordings. 

 

On meeting for the first time Coutts and B 

engaged in sexual intercourse. This marked the 

Cts 1 & 5: 3 yrs 6 mths imp 

(conc). 

Cts 2 & 3: 4 yrs 6 mths imp 

(cum). 

Cts 4 & 8: 4 yrs 6 mths imp 

(conc). 

Ct 6: 4 yrs imp (conc). 

Ct 7: 2 yrs 6 mths imp 

(conc). 

Ct 9: 1 yr 6 mths imp (cum). 

 

TES 10 yrs 6 mths imp. 

 

EFP. 

 

Earlier proceedings: 

Coutts PG to the separate 

charges against B and was 

sentenced to 12 mths imp 

Allowed. 

 

Appeal concerned totality 

principle. 

 

Resentenced (20% 

discount): 

 

Ct 2: 4 yrs imp (cum). 

Ct 9: 1 yr 6 mths imp 

(conc). 

 

All other individual 

sentences and orders for 

cum or conc unaffected. 

 

TES 8 yrs 6 mths imp. 

 

TES. 
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mother own difficulties, 

including misuse of 

prescription medication and 

mental health issues. 

 

Subjected to severe, 

repeated and degrading 

sexual and physical abuse 

by his father; removed from 

his care by child protection 

aged 12 yrs; six-mths spent 

in foster care; father 

subsequently imp for the 

abuse; father deceased. 

 

Close relationship with 

mother; no longer in 

contact with other family 

members. 

 

Disrupted education; 

completed yrs 1 and 2 at 

primary school; then home 

schooled by his father; 

rarely completed 

homework and schoolwork; 

later attended three primary 

schools; diagnosed with 

ADHD; struggled with 

schoolwork; victimised by 

peers; repeated yr 7; 

frequently susp and 

expelled in high school; 

continuing limitations with 

literacy and numeracy; 

beginning of a sexual relationship. Coutts 

believed that B was over the age of 16 yrs. 

Sometime later he discovered that B was 15 

yrs old. 

 

After becoming aware of B’s age Coutts met B 

and drove him to his home where they engaged 

in further sexual activity. 

 

The earlier proceedings: 

Coutts also exchanged sexual images with B 

after he became aware he was under the age of 

16 yrs. This conduct resulted in Coutts being 

charged and dealt with separately with one ct 

each of using an electronic communication 

with intent to expose a person U16 to indec 

material and possess CEM. 

 

Cts 3-9 

Coutts was a friend of D’s family and he had 

gained the trust of her mother. He would spend 

time with D and invite her to spend weekends 

at his home.  

 

D came to believe she was in a relationship 

with Coutts and the relationship became a 

sexual one. Coutts and D engaged in sexual 

conduct, including intercourse and digital 

penetration. 

 

 

and 6 mths imp respectively, 

both sentences conditionally 

susp 18 mths. 

 

The sentencing judge found 

the offending agg by the fact 

there were two victims; there 

was a significant age 

difference between the 

appellant and each of the 

victims; it involved breaches 

of trust; D was sexually 

inexperienced and, as a result 

of the offending conduct, 

suffered an infection; the 

offending in each case was 

repeated; he secured the 

cooperation of the victims by 

friendship and in the case of 

D, she believed they were in 

a relationship. 

 

The sentencing judge found 

the appellant’s childhood 

trauma impacted his 

offending and would make 

him a more vulnerable 

prisoner. 

 

Victims adversely affected 

by offending. 

 

Expressed remorse; well 

above average risk of 

reoffending. 

 

At [36] We have set out 

the earlier proceedings … 

they are relevant to the 

present appeal for the 

following reasons. First, 

they provide context to the 

offences that are the 

subject of the appeal. 

Secondly, it is now 

apparent that the appellant 

was untruthful in the 

earlier proceedings about 

when the sexual 

relationship with B ceased. 

… the appellant’s lack of 

honesty regarding his 

conduct in relation to B is 

relevant in assessing his 

remorse and the need for 

personal deterrence. 

Thirdly, the appellant was 

on bail for the earlier 

offences at the time he 

committed the offences 

against D. … 

 

At [78] … the appellant 

had some significant 

mitigating factors. … 

Whilst [he] had not been 

honest about his conduct or 

sexual behaviour when 

dealt with for the prior 

offences, he was 
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certificates in education and 

hospital/patient care 

assistance. 

 

Employed various jobs 

from aged 16 yrs; no 

regular work since 28-29 

yrs; on disability support 

pension due to mental 

health issues. 

 

History of self-harm from 

aged 9 yrs; suffers 

depression, anxiety and 

trauma symptoms; visual 

and auditory hallucinations 

when stressed; diagnosed 

with McArdle’s disease, 

same medical condition as 

his father. 

 

Abuse of opioid 

prescription medication 

from aged 18 yrs; some 

alcohol and cannabis use. 

 completely frank when 

dealt with for these 

offences … Further, whilst 

personal factors are usually 

accorded lesser weight, the 

appellant’s history of 

childhood trauma was 

relevant. It explained, 

without justifying, his 

sexual conduct and was 

relevant in assessing his 

moral culpability. 

 

At [91] … When the 

appellant’s PG are taken 

into account the difference 

between the sentences is 

greater than would be 

expected, even allowing 

for the fact that there were 

two victims … 

 

At [99] Taking all relevant 

factors into account the 

TES … is disproportionate 

to the overall offending. ... 

The TES is unreasonable 

and unjust. … 

12. De Mouilpied v 

The State of 

Western 

Australia 

 

[2023] WASCA 

22 

50 yrs at time offending. 

 

Convicted after early PG 

(25% discount). 

 

No prior criminal history. 

 

Ct 1: Producing CEM. 

Ct 2-10 & 12: Indec deal child 13-16 yrs. 

Ct 11 & 13: Indec act. 

Ct 14: Poss CEM. 

 

The three female victims, all aged 15 yrs, 

would walk past De Mouilpied’s home on the 

Ct 1: 2 yrs 10 mths imp. 

Ct 2-10 & 12: 5 mths imp 

(conc, cum ct 1). 

Ct 11 & 13: 2 mths imp 

(conc, cum ct 1). 

Ct 14: 15 mths imp (conc). 

 

Dismissed (leave refused). 

 

Appeal concerned error 

(characterisation of 

seriousness of offending 

subject of ct 1); length of 

sentence on ct 1 and 
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Delivered 

07/02//2023 

Supportive parents. 

 

Bachelor of Nursing. 

 

Good employment history; 

police officer aged 19-26 

yrs; paediatric nurse time of 

arrest. 

 

Married 16 yrs; separated; 

two further relationships; 

single at time sentencing. 

 

Suffered stroke aged 26 

yrs; heart condition, not 

causing any significant 

long-term health issues; 

experienced number of 

traumatic events, including 

episodes of violence and 

suicide as police officer and 

nurse; antidepressants at 

time sentencing. 

way to school. De Mouilpied would stand at 

his window facing the street and masturbate. 

His behaviour was seen by the victims (cts 2-

13). 

 

During a search of De Mouilpied’s home his 

mobile phone was located. Sixty-two video 

clips of CEM were found on the device. These 

recordings were made when he would interact 

over webcam with female children under 16 

yrs of age on an internet chat site and he would 

invite the children to ‘play’, that is engage in 

sexual activity. 

 

On at least eight occasions the child or 

children complied with De Mouilpied’s 

requests. On other occasions, the child or 

children did not engage in sexual activities but 

were present and watched De Mouilpied 

masturbate (cts 1 & 14). 

 

Eight of the video clips were classified at Cat 

1; 2 and Cat 4. The Cat 4 video clip depicted a 

child of about 4 yrs of age engaging in sexual 

acts with an adult male. 

 

Also located on De Mouilpied’s mobile phone 

were video clips of him masturbating to school 

children walking past his window. These 

videos were not the subject of any of the 

charges dealt with. 

 

TES 3 yrs 5 mths imp. 

 

EFP. 

 

The sentencing judge found 

the offending the subject of 

ct 1 ‘a very serious offence 

and is not offending at the 

lower or lowest level end of 

the scale of offending of this 

kind’. 

 

The sentencing judge found 

the appellant’s offending 

serious; he procured or 

encouraged children to 

engage in sexual behaviour, 

one child as young as four 

yrs of age; by this conduct he 

exploited, humiliated and 

corrupted the children; he 

also deliberately masturbated 

and exposed children to that 

sexual behaviour; he 

recorded the conduct on his 

mobile phone to do with it as 

he saw fit; continually re-

victimising the children 

involved every time he 

viewed the footage. 

 

Remorseful; developed 

insight into his offending on 

undertaking psychological 

treatment.  

totality principle. 

 

At [52] It cannot 

reasonably be said that the 

offending the subject of ct 

1 was at the lower or 

lowest end of the scale of 

offending of its kind. Over 

an extended period of time, 

the appellant produced 62 

video clips in which he 

filmed himself 

masturbating while a 

significant number of 

young children watched. 

The appellant’s behaviour 

had the capacity to disturb, 

shock and corrupt his 

young victims. Moreover, 

eight of the video clips 

involved the appellant 

enticing children, who 

were very young, to 

engage in sexual 

behaviour. The worst 

instance was the video clip 

the appellant produced that 

showed a very young child 

being sex pen twice by an 

adult. 

 

At [53] Although the 

appellant was not in the 

same room as his child 

victims, nor did he touch 
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 them, the use of video chat 

rooms to remotely entice 

victims to engage in sexual 

behaviour or to watch an 

adult engage in sexual 

behaviour involves serious 

and substantial criminality. 

… 

 

At [54] It is clear … the 

appellant produced the 

CEM for his sexual 

gratification and for the 

thrill it provided. While 

there is nothing to suggest 

[he] intended to distribute 

the CEM he produced, had 

[he] intended to distribute 

the CEM, whether or not 

for profit, his offending 

would have been worse. 

The absence of these 

circumstances does not 

mean that his actions did 

not constitute serious, or 

very serious, offending. 

 

At [64] … it is clear that 

the sentence imposed on ct 

1 properly reflected the 

seriousness of the 

appellant’s offending. … 

The sentence is not 

manifestly excessive. 
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At [67] The offending the 

subject of cts 2 – 13 

involved deliberate, 

persistent and highly 

offensive behaviour 

towards three separate 

victims over the course of 

eight days. The victims 

were vulnerable children 

walking to school, as the 

appellant well knew and 

relied upon. … Given its 

separate and distinct 

nature, the offending 

required additional overall 

punishment to the 

offending the subject of ct 

1. 

 

At [68] In our opinion, the 

TES … was a proper 

reflection of the appellant’s 

overall criminality 

involved in all of the 

offences, viewed in their 

entirety, having regard to 

the circumstances of the 

case, … 

11. The State of 

Western 

Australia v THN 

 

[2023] WASCA 

18 

 

40-42 yrs at time offending. 

45 yrs at time sentencing. 

 

Convicted after trial. 

 

Prior criminal history. 

 

Cts 1-3 & 5: Indec deal child U13 yrs. 

Ct 4: Sex pen child U13 yrs. 

 

Charges not representative of the totality of 

THN’s sexual offending against A and B, and 

do not represent isolated incidents. 

 

Ct 1: 18 mths imp (cum). 

Ct 2: 15 mths imp (conc). 

Ct 3: 12 mths imp (conc). 

Ct 4: 2 yrs imp (cum). 

Ct 5: 18 mths imp (cum). 

 

TES 3 yrs 6 mths imp. 

Allowed. 

 

Appeal concerned length 

of individual sentence (ct 

4) and totality principle. 

 

Resentenced: 
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Delivered 

02/02//2023 

Raised in loving and 

supportive family; close 

relationship with siblings 

and other family members; 

family supportive. 

 

Living and caring for 

mother with various health 

issues. 

 

Commenced, did not 

complete, yr 10. 

 

Stable employment history; 

various vocations; lost 

current role on conviction 

of current offences. 

 

Divorced; negatively 

impacted by breakdown of 

next relationship; suffered 

depression and att suicide. 

 

Abstained sexual behaviour 

time of offending on belief 

suffering STD; later testing 

indicated he had not 

contracted the disease. 

 

Diagnosed with ADHD in 

high school; various health 

issues; kidney disease; four 

heart attacks; first aged 21 

yrs; heart surgery. 

 

The victims, two sisters A and B were aged 

10-11 yrs and 5-6 yrs respectively. 

 

THN was a close and long-time friend of A 

and B’s mother. When she separated from her 

husband THN began staying most weekends at 

the family home. A and B regarded him as 

their uncle. 

 

B was alone on her bed when THN entered the 

room. She told him to leave. He ignored her 

and put his fingers inside her underwear and 

touched her anal area (ct 1). On another 

occasion B was lying on a bed he put his 

fingers inside her underwear and rubbed his 

fingers on her vagina (ct 5). 

 

Almost every weekend THN would regularly 

touch A’s vagina. On one occasion penetrating 

her vagina with his finger (cts 2-4). 

 

 

 

TES. 

 

The trial judge found 

significant aggravating 

features in the respondent’s 

offending; the victims were 

vulnerable young children; 

he held a privileged and 

entrusted role in the victims 

lives and the offences 

occurred in their own home; 

there was a significant age 

difference and power 

disparity between him and 

each of the victims; there 

was an element of 

psychological coercion and 

grooming; it was persistent 

and sustained over time and 

included multiple and 

distinct offending behaviour 

and he exploited the 

vulnerability of the immature 

victims for his own selfish 

sexual gratification. 

 

The trial judge found the 

offending in ct 4 not isolated, 

but rather part of (albeit an 

escalation of) a persistent 

course of conduct; it was 

accompanied by a threat of 

more serious offending to 

follow and a threat of 

 

Ct 1: 18 mths imp (cum). 

Ct 2: 15 mths imp (conc). 

Ct 3: 12 mths imp (conc). 

Ct 4: 4 yrs imp (cum). 

Ct 5: 18 mths imp (conc). 

 

TES 5 yrs 6 mths imp. 

 

EFP. 

 

At [49] In our view, having 

regard to … the serious 

nature of the offending 

charged in ct 4 … the 

limited mitigating factors; 

and .. all relevant 

sentencing principles, the 

sentence … imposed after 

trial for ct 4 (which 

represents only 10% of the 

max penalty) is 

unreasonable or plainly 

unjust. … 

 

At [51] … The TES 

imposed … was less than 

the sentence which we 

would regard as 

commensurate with the 

seriousness of the offence 

charged in ct 4. As the trial 

judge correctly recognised, 

the fact that the respondent 

offended on multiple 
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Alcohol abuse and 

recreational illicit drugs use 

in teens; largely abstained 

from drinking from 21 yrs; 

daily cannabis use from 17 

yrs.  

punishment if she did not 

comply. 

 

Offending devasting 

psychological impact on 

victims. 

 

Respondent not remorseful; 

continues to deny offending; 

no demonstrated insight or 

acceptance of responsibility; 

no participating in sex 

offenders’ treatment 

programs while in custody. 

separate occasions against 

two complainants requires 

some accumulation of the 

sentences in order for the 

TES to reflect the overall 

criminality involved in all 

of the offending. … 

10. Oreo v The State 

of Western 

Australia 

 

[2022] WASCA 

62 

 

Delivered 

03/06/2022 

48-49 yrs at time offending. 

50 yrs at time sentencing. 

 

Convicted after early PG 

(25% discount). 

 

Minor prior criminal 

history. 

 

Two siblings; loving and 

caring parents; not 

subjected to abuse; father 

alcohol-dependent; 

witnessed his father assault 

his mother. 

 

Parents deceased; 

supportive sister. 

 

Homosexual; came out 3 

yrs prior to sentencing; 

Cts 1-2; 6-8: Indec deal child 13-16 yrs. 

Cts 3-5; 9: Sex pen child 13-16 yrs. 

Ct 10: Procured a child U13 yrs to do indec 

act. 

Ct 11: Poss CEM. 

 

The offending involved two separate victims, J 

and T, both 14-yr old boys, and three separate 

incidents. 

 

The first victim, J, met Oreo on an online 

dating application. On the site J indicated he 

was about 20 yrs old. When Oreo questioned J 

as to his age he told Oreo he was 16 yrs old. 

 

Oreo met J at a public toilet. J was wearing his 

school uniform. Inside a toilet stall they kissed 

and engaged in a number of sexual acts (cts 1-

6). 

 

Oreo and J continued to communicate with 

Cts 1 & 2: 4 mths imp 

(conc). 

Cts 3 & 4: 18 mths imp 

(conc). 

Ct 5: 3 yrs imp (cum). 

Cts 6 & 7: 4 mths imp 

(conc). 

Cts 8 & 10: 12 mths imp 

(conc). 

Ct 9: 18 mths imp (cum). 

Ct 11: 12 mths imp (cum). 

 

TES 5 yrs 6 mths imp. 

 

EFP. 

 

The sentencing judge found 

there was a significant 

likelihood the appellant was 

aware J was under the age of 

16 yrs and that he was aware 

Allowed. 

 

Appeal concerned 

miscarriage of justice 

(erroneous understanding 

conduct in relation to J was 

criminal in that J was U18 

yrs and any belief J was at 

least 16 yrs not mitigating). 

 

Sent back to District Court 

for re-sentencing. 

 

At [48] … it was an 

admitted fact that J had 

told the appellant he was 

16 yrs old. While we 

accept that the appellant 

may have faced some 

challenges in proving an 

honest belief, we cannot 
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difficulties dealing with his 

sexuality. 

 

Completed yr 10 high 

school. 

 

Sound work history; 

employed at time of 

offending. 

 

History of amphetamine 

and methyl abuse. 

each other about meeting for sex. 

 

A few days later they again arranged to meet. 

Oreo picked J up in his car before he went to 

school. J was again wearing his school 

uniform. After parking the car Oreo kissed J on 

the mouth, touched his penis and performed 

oral sex on him, before dropping J near his 

school (cts 7-9). 

 

After this incident J’s mother found text 

messages on her son’s phone about meeting 

men for sex and contacted the police. When 

interviewed J disclosed the offending and 

identified Oreo from a digiboard. 

 

About a month later Oreo met the second 

victim, T, through a dating application. They 

began communicating by text and in one text 

message T told Oreo he was 14 yrs-old. 

 

Oreo then sent T multiple sexually explicit text 

messages and arranged to meet him, implicitly 

for the purpose of engaging in sexual activity 

(ct 10). 

 

During the text messages Oreo asked T to send 

him a photo of his penis and he complied. On 

receiving the photo Oreo messaged another 

phone contact stating, ‘I have a horny 14-yr-

old for you tomorrow’. He then attempted to 

send the photo of T’s penis to this person, but 

the message failed to send (ct 11). 

 

The meeting with T did not occur. Oreo was 

T was 14-yrs old. 

 

The sentencing judge found 

the offending aggravated by 

the fact it involved two 

different 14-yr-old males; the 

offending and surrounding 

text messages indicated a 

sexual interest in underage 

males and his willingness to 

act on that interest; it was 

premediated; involved 

unprotected pen sexual 

activity; there was a 

significant age disparity; he 

sent messages and intended 

to distribute the image of T’s 

penis in an att to enlist other 

adult males to engage in 

sexual activity with T and he 

suggested J use illicit drugs 

as a sexual aid. 

 

The sentencing judge 

concluded that some 

accumulation was 

appropriate to reflect the fact 

that there were two separate 

complainants and three 

separate incidents. 

 

High risk of reoffending; 

some acceptance of 

responsibility; no insight into 

the impact of his offending 

conclude that he had no 

reasonable prospect of 

doing so. The fact that 

counsel’s misapprehension 

effectively deprived the 

appellant of the 

opportunity to att to prove 

that fact constitutes a 

miscarriage of justice in 

these circumstances. 

 

At [52] … we are satisfied 

that the misunderstanding 

of defence counsel gave 

rise to a miscarriage of 

justice in all the 

circumstances of this case. 
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arrested the following morning. behaviour or taken full 

responsibility for his 

offending behaviour. 

9. LNV v The State 

of Western 

Australia 

 

[2021] WASCA 

203 

 

Delivered 

02/12/2021 

57 yrs time sentencing. 

 

Convicted after trial. 

 

Minor prior criminal 

history. 

 

Born Italy; raised in 

Australia from aged 3 yrs; 

good upbringing. 

 

Left school aged 16 yrs; 

employed various roles; 

unemployed prior to 

offending. 

 

Divorced; three adult 

children. 

 

Suffering depression at 

time offending; death of 

family member and father’s 

ill health. 

 

Good physical health. 

 

Regular user of cannabis 

since his youth; occasional 

use of methyl. 

 

 

Ct 1: Indec dealings with child U13 yrs. 

Ct 3: Indec dealings with child U13 yrs. 

Ct 4: Sex pen of a child U13 yrs. 

 

LNV was in a relationship with the mother of 

the victim, JR, a male aged 8 yrs. 

 

On two separate occasions during the 

relationship LNV sexually abused JR while he 

was in his mother’s bedroom on the bed 

watching television. 

 

On the first occasion LNV placed his hand 

over JR’s clothing and onto JR’s genital area 

and squeezed his penis (ct 1). 

 

On the second occasion, LNV lay near JR, 

pulled down JR’s pants and placed his hand on 

his genital area over the top of his underwear 

and rubbed and slapped JR’s penis (ct 3).  

When JR rolled over and under the blankets 

LNV then inserted his finger into JR’s anus, 

underneath his clothing (ct 4). This hurt JR. 

Ct 1: 12 mths imp (conc). 

Ct 2: 12 mths imp (conc). 

Ct 3: 2 yrs imp (cum). 

 

TES 2 yrs imp.  EFP. 

 

Cum with two earlier terms 

of imp totalling 14 yrs 6 

mths.  

 

EFP after 14 yrs 6 mths imp. 

 

The trial judge found the 

offending ‘serious’ and a 

significant breach of trust 

against a particularly 

vulnerable victim, given his 

youth and the presence of a 

deviant sexual interest in 

children, together with a 

proven willingness to 

commit crimes fuelled by 

hatred, gives rise to concerns 

about public protection. 

 

The trial judge found some 

additional punishment was 

required to reflect the 

appellant’s wrongdoing 

towards JR and that any 

additional punishment would 

be moderate because of the 

Dismissed - leave refused. 

 

Appeal concerned totality 

principle. 

 

At [54] … They are self-

evidently serious offences. 

… There was very little 

that could be said in 

mitigation. … the TES of 2 

yrs’ imp was plainly an 

appropriate reflection of 

the appellant’s overall 

criminality and could not, 

arguably, be said to 

infringe either limb of the 

totality principle. 

 

At [55] … The offences 

against JR were separate 

and distinct in nature and 

warranted, in our view, 

additional punishment. To 

do otherwise would be to 

fail to reflect the serious 

and additional criminality 

involved in this offending 

and would result in a TES 

that would not properly 

reflect all of what the 

appellant did. Nor would it 

have properly recognised 
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lengthy sentence he was 

already serving. 

 

Counselling and treatment 

undertaken during 4 ½ yrs in 

custody; but no meaningful 

steps made towards 

rehabilitation; continues to 

deny any sexual interest in 

children; no victim empathy 

or insight into his offending. 

 

the serious harm done to 

the victim. 

 

At [56] … It is unarguable 

that, had the appellant been 

sentenced for the offences 

he committed against JR 

and was not subject to the 

other sentences, he would 

have received a 

substantially higher TES. 

 

At [59] We do not regard 

the TES of 16 yrs 7 mths’ 

imp as being crushing as 

that term is understood. … 

8. SAL v The State 

of Western 

Australia 

 

[2021] WASCA 

192 

 

Delivered 

16/11/2021 

41 yrs at time sentencing. 

 

IND 673 

Convicted after PG (15% 

discount). 

IND 469 

Convicted after PG (10% 

discount). 

IND 625 

Convicted after late PG 

(5% discount). 

 

Minor prior criminal 

history. 

 

Dysfunctional and 

traumatic background; 

victim of child sexual 

abuse; ward of State aged 

IND 673 

2 x Indec recorded a child U13 yrs. 

12 x Sex pen of a child U13 yrs. 

3 x Indec dealings with a child U13 yrs. 

 

IND 469 

17 x Indec dealings with a child U13 yrs. 

13 x Sex pen of a child U13 yrs. 

4 x Procured a child U13 yrs to do indecent 

act. 

3 x Encouraged a child U13 to engage in 

sexual behaviour. 

3 x Stupefying in order to commit indictable 

offence. 

1 x Procured a child U13 yrs to engage in 

sexual behaviour. 

2 x Engaged in conduct knowing it may result 

in a child suffering harm as a result of sexual 

abuse (while under her care and control). 

IND 673 

9 yrs imp, cum. 

 

IND 469 

13 yrs imp, cum. 

 

IND 625 

6 yrs imp. 

 

TES 28 yrs imp. EFP. 

 

The sentencing judge found 

the circumstances of the 

offending ‘truly unique’; 

almost the worst imaginable 

and in a class of their own; 

the offending was ‘shocking’ 

and ‘one of the most serious 

examples of sex offending 

Dismissed - leave refused 

plea discount. 

 

Appeal concerned plea 

discount and totality 

principle. 

 

At [101] … Although it 

may be accepted that the 

appellant’s childhood 

deprivation and, in 

particular, the sexual abuse 

she suffered, has had an 

adverse psychological 

effect upon her and, 

perhaps, … damaged her 

personality and her ability 

to properly parent her 

children, it did not 
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14 yrs. 

 

Left school yr 9. 

 

Employed various unskilled 

occupations; worked 

intermittently as a sex 

worker, encouraged or 

pressured to do so by W. 

 

Three long-term 

relationships commencing 

aged 14-15 yrs marred by 

physical and sexual 

violence. 

 

Satisfactory physical 

health; history of self-harm; 

suicidal throughs; chronic 

symptoms of depression 

and anxiety; medicated. 

 

Commenced using cannabis 

aged 10 yrs; alcohol from 

age 12 yrs; methyl from 

aged 28 yrs. 

 

 

IND 625 

2 x Stupefying in order to commit indictable 

offence. 

7 x Sex pen of a child 13-16 yrs. 

2 x Encouraged a child 13-16 yrs to engage in 

sexual behaviour. 

 

The victims of the offending the subject of 

IND 673 and IND 469 were SAL’s natural 

daughter and son, who were both U13 yrs at 

the time of offending. This offending was 

committed over a period spanning between 

2011 and 2015. 

 

The victim of the offences the subject of IND 

625 was DMC, who was a female aged 13-14 

yrs. These offences were committed in one 

prolonged incident in 2011. 

 

SAL’s partner, W, and their friend, Mr 

Coulter, were co-offenders in respect of the 

above offending. 

 

IND 673 

All offences occurred on the same day and 

involved SAL’s daughter, who had just turned 

8 yrs old. They were committed by SAL, 

together with W and Mr Coulter. 

 

At various stages during the offending SAL 

said and did things designed to secure the 

child’s cooperation and normalise the 

behaviour. 

 

within a family to have come 

before a court in this State’. 

 

The sentencing judge found 

the appellant and W engaged 

in conduct that was both 

perverted and born out of a 

warped sense of desire for 

carnal lust without any 

regard whatever to the 

victims and in doing so had 

stolen the victims’ 

innocence. 

 

The sentencing judge found 

the offending was aggravated 

by the fact the appellant was 

the biological mother of two 

of the victims, whose duty 

was to protect and nurture 

them; the offending 

constituted ‘enormous 

breaches’ of the mother/child 

relationship and she 

delivered the children into 

the hands of other adult 

offenders; the offences were 

depraved and perverted and 

in order to commit the 

offences she administered a 

stupefying drug, 

diminish her ability to 

know that to perpetrate 

childhood sexual abuse 

upon the victims in this 

case was morally wrong, 

and thus did not diminish 

her moral culpability for 

the offending. 

 

At [103] … any diminution 

in the appellant’s moral 

culpability is well and truly 

outweighed by the 

prodigious, deliberate, 

planned and systematic 

offending she engaged in. 

 

At [125] … we are not 

persuaded that the 

reduction of 15% on IND 

673 was unreasonable or 

plainly unjust. It was not 

manifestly inadequate. 

 

At [128] Having regard to 

all … circumstances 

relevant to IND 469, we 

have not been persuaded 

that a reduction of 10% 

was unreasonable or 

plainly unjust. It was not 

manifestly inadequate. 

 

At [129]-[130] … The 

appellant entered her PG 
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The offences were recorded and disseminated 

and came to light when a memory card 

containing the video footage was found and 

handed to police.  

 

The three victims were subsequently 

interviewed and disclosed the offending the 

subject of IND 469 and IND 625. 

 

IND 469 

These offences involved SAL’s daughter and 

son, then aged as young as 4 yrs. 

 

The victims were shown pornographic movies 

of sexual activity involving children and 

adults; some of the offending involved the use 

of a vibrator. 

 

During some of the offending SAL’s daughter, 

and on at least one occasion her son, were 

administered the drug methyl by having them 

smoke a pipe. 

 

Some of the sexual activity was filmed, but the 

footage has not been recovered. 

 

IND 625 

DMC was good friends with one of W’s 

children and she would regularly visit SAL and 

W’s home. She became close with SAL.  

 

When DMC was 13 or 14 yrs old SAL and W 

told her they had a surprise for her. They then 

injected her with methyl.  

 

[in respect of IND 625] at 

a late stage in the 

proceedings, after the 

matter had been set down 

for trial and … evidence 

had been pre-recorded. … 

Having regard to all of the 

circumstances, the 

reduction of 5% was not 

unreasonable plainly 

unjust. It was not 

manifestly inadequate. 

 

At [153] The seriousness 

of the appellant’s 

offending is self-evident. It 

involves such a high level 

of overall criminality that 

its seriousness can hardly 

be overstated. The 

offending taken as a whole 

is, having regard to other 

cases that have come 

before this court, the worst 

we have seen. 

 

At [154] The appellant’s 

role in the offending was 

as an active participant, a 

facilitator and an aider of 

her co-offenders. The 

appellant was not an 

unwilling or unwitting 

participant. To the 

contrary, she actively 
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W, in the presence of SAL, then subjected 

DMC to numerous sexual acts that continued 

over an extended period of time. Some of the 

sexual activity caused her extreme pain and 

were accompanied by threats. 

 

 

 

 

 

 

 

 

 

encouraged her own 

children to participate in 

their abuse and normalised 

it. [Her children] were 

completely and utterly 

vulnerable. They were 

made available to other 

adults, both men and 

women, to sexually abuse. 

The offences were in no 

way isolated. They were 

repeated.  … 

 

At [155] … We note the 

appellant’s use of 

stupefying substances and 

the high degree of 

perversion and deviancy 

frequently employed in the 

commission of the 

offences. … The SD 

memory card, which was 

discovered some yrs after 

the offending, gives rise in 

[the victim] that the 

recording has been 

distributed to others. The 

possibility of her being re-

victimised in the future by 

the distribution of the 

recording remains. 

 

At [156] The seriousness 

of the offending against 

DMC must not be 
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overlooked. The appellant 

groomed DMC [and she 

was] provided with methyl 

and sex pen on multiple 

occasions by the appellant 

and W over an extended 

period of time. 

 

At [166] … We recognise 

the appellant had a 

dysfunctional upbringing, 

including the childhood 

sexual abuse … However, 

having regard to the sheer 

magnitude and seriousness 

of the crimes committed by 

the appellant and the need 

for proper punishment, 

denunciation and general 

and specific deterrence, 

very little weight can be 

given to those personal 

circumstances. … 

 

At [167] … The offending 

the subject of the three 

indictments was so serious 

and the mitigating factors 

so few, that, …, we remain 

unpersuaded that the first 

limb of the totality 

principle has been 

infringed. 

7. NE v The State of 

Western 

53 yrs at time sentencing. 

26-32 yrs at time offending. 

Cts 1-3; 9-10 & 12: Indec deal child U13 yrs. 

Cts 4-5; 7-8 & 11: Sex pen child U13 yrs. 

Cts 1; 3 & 10: 18 mths imp 

(conc). 

Dismissed. 
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Australia 

 

[2021] WASCA 

172 

 

Delivered 

17/09/2021 

 

Convicted after late PG 

(20% discount). 

 

Minor criminal history. 

 

Two siblings; lived with 

various family members 

after death of his mother 

aged 5 yrs; portion of his 

childhood spent living in 

children’s homes and with 

foster families; no 

meaningful relationship 

with his father since 

mother’s death. 

 

Seriously injured motor 

vehicle accident aged 18 

yrs; requires 16-18 hrs care 

a day; faces serious health 

issues and future surgical 

intervention; physical 

health continuing to 

deteriorate. 

 

Not in a relationship at time 

sentencing; two sons with 

victim’s mother; primary 

carer of his children during 

their childhood. 

 

Drug use when young. 

Ct 6: Procured child U13 yrs to do indec act. 

 

The cts on the indictment representative of an 

ongoing course of conduct over a period of six 

yrs. 

 

The victim was NE’s de facto daughter. The 

sexual abuse commenced when she was 6 yrs 

old and continued until she was 11 yrs old. 

 

NE is, and was at the time of the offending, a 

tetraplegic. 

 

Cts 1 & 2 

When the victim was about 6 yrs old NE asked 

her to select and watch a pornographic video 

with him. During the video he got the victim to 

remove her underwear. He then placed his 

hand on her vagina. 

 

Cts 3 & 4 

On another date, when the victim was aged 

about 7 yrs old, NE asked her to put on a 

pornographic video depicting a man 

performing cunnilingus on a woman. He then 

told the victim to remove her underwear and 

lay down on a bench. He then positioned his 

wheelchair alongside the bench and performed 

cunnilingus on her. 

 

Ct 5 

NE was lying in bed when he asked the victim, 

aged 8 yrs, to sit on his face. The victim 

complied and he performed cunnilingus on her. 

 

Ct 2: 3 mths imp (cum). 

Cts 4; 7; 8 & 12: 3 yrs imp 

(conc). 

Ct 5: 3 yrs imp (cum). 

Cts 6 & 9: 2 yrs imp (conc). 

Ct 11: 5 yrs imp. 

 

TES 8 yrs 3 mths imp. 

 

EFP. 

 

The sentencing judge found 

the offending agg by the 

appellant’s repetitive, 

sustained and persistent 

conduct; the gross breach of 

trust and the manipulation 

and grooming of a young and 

vulnerable victim and 

subjecting her to a high level 

of psychological coercion 

and, given his medical 

condition, she had to be an 

active physical participant in 

her own abuse; the offending 

the subject of ct 12 involved 

another child and the large 

age disparity between him 

and the victim. 

 

The sentencing judge found 

prison would be more 

onerous for the appellant due 

to his tetraplegia and ongoing 

deterioration of his physical 

Appeal concerned totality 

principle. 

 

At [57] The appellant’s 

tetraplegia did not give 

him a license to engage in 

a course of very serious 

child sexual offending 

without appropriate 

punishment. … 

 

At [59] … there are a 

number of features of the 

appellant’s offending 

which, even in light of his 

early PG, would ordinarily 

make a sentence in excess 

of 10 yrs appropriate. 

These include the very 

young age of the victim, 

who was only about 6 yrs 

old when the abuse began, 

the persistence and nature 

of the offending, and the 

devastating effect which 

the offending had on the 

victim. The victim was 

also in a particularly 

vulnerable position, even 

after the appellant and the 

victim’s mother separated. 

… In our view, the agg 

features of the offending 

which the sentencing judge 

identified placed the 
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Ct 6 

On another occasion, when the victim was 8 

yrs old, NE told her to pull out a vibrator and 

turn it on. On his instructions she placed the 

vibrator on the outside of her vagina. 

 

Cts 7 & 8 

On another occasion, when the victim was 8 

yrs old, NE asked her to look at his erect penis. 

He then told her to kiss his penis with her lips 

and put his penis in her mouth. She complied. 

 

Cts 9 & 10 

When the victim was 11 yrs old NE’s 

relationship with her mother ended. She and 

her mother moved out of NE’s home, but after 

a few wks she returned to live with NE.  

 

The victim was sleeping on a mattress in NE’s 

room when he asked her to come on the bed 

next to him. He then asked her to masturbate 

his penis, which she did. As she did so he 

rested his hand on her vagina.  

 

Ct 11 

NE’s disability required him to wear a condom 

to hold the tubes of his urinary bag in place. It 

was changed regularly as part of his care. 

When the victim was 11 yrs old NE asked the 

victim to remove the condom. He then asked 

her to sit on his penis and put it into her vagina 

as far as she could without it hurting. The 

victim complied.  

 

Ct 12 

health; however the 

seriousness of the offending 

such that imp the only 

appropriate sentencing 

option. 

 

Remorseful and accepting of 

responsibility; insight into 

his offending; negligible risk 

of reoffending. 

 

Continuing devastating 

impact on victim. 

offending in this case at the 

higher end of the range of 

seriousness of sexual 

offending against a single 

child complainant. 

 

At [60] … We are not 

persuaded that the 

sentencing judge erred in 

balancing the mitigating 

and agg factors in this 

case. To the contrary, in 

our view, the TES … 

imposed properly reflected 

the overall criminality 

involved in all of the 

appellant’s offences 

viewed in their entirety, 

having regard to all of the 

circumstances of the case 

including those personal to 

the appellant. … 
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The victim was 11 yrs old when she and a 

friend went to NE’s house. The victim’s friend 

was asked and encouraged to change NE’s 

condom while the victim instructed her how to 

do it. In order to remove the condom NE’s 

penis needed to be erect, so the victim told her 

friend how to do that. They both then played 

with his penis until it became erect. 

6. WNO v The State 

of Western 

Australia 

 

[2021] WASCA 

141 

 

Delivered 

12/08/2021 

27 yrs at time offending. 

29 yrs at time sentencing. 

 

Convicted after trial. 

 

Criminal history; no prior 

convictions of a sexual 

nature. 

 

Upbringing marked by 

degree of deprivation and 

disadvantage; very close to 

his mother; grief-stricken 

after her death. 

 

Completed yr 9 high 

school. 

 

Worked in IT with older 

brother; employment 

prospects upon release from 

prison. 

 

Using methyl on a daily 

basis at time offending. 

Cts 1; 2; 4-6; 8-10 & 12: Indec deal child 13-

16 yrs. 

Cts 3; 7 & 11: Sex pen child 13-16 yrs. 

 

The victim, J, was aged 14 yrs. She was 

WNO’s niece. 

 

J’s parents were on a week-long overseas 

holiday. She and her 17 yr old brother were 

staying at the family home by themselves.  

 

The morning after J’s parents departed Perth 

WNO rang J and asked her if she wanted to go 

out. She declined. He then asked if she wanted 

to come to his house instead. J again declined. 

Upset by J’s refusals he travelled to her house 

and yelled at her. He then apologised and 

asked her to go with him to the shops. She 

agreed. On the way WNO pulled over his 

vehicle and kissed her on the lips. He also put 

his hand inside her pants and touched her 

buttocks (ct 1).  

 

Later that day WNO asked J to give him ‘a 

proper kiss’. Despite her refusal he again 

kissed her on the lips (ct 2).  

 

Cts 1; 2; 4 & 5: 6 mths imp 

(conc). 

Ct 3: 3 yrs imp (cum). 

Ct 6: 9 mths imp (cum). 

Ct 7: 2 yrs imp (cum). 

Cts 8 & 9: 9 mths imp 

(conc). 

Cts 10 & 11: 6 mths imp 

(cum). 

Ct 12: 18 mths imp (conc). 

 

TES 6 yrs 9 mths imp. 

 

EFP. 

 

The sentencing judge found 

the offending serious; it was 

sustained over a period of 

five days; was persistent; 

overbearing and oppressive 

conduct and to a degree 

premeditated; it was a gross 

breach of trust and J was 

particularly vulnerable, given 

the absence of her parents 

and the inability of her 

grandfather and older brother 

Dismissed (leave refused). 

 

Appeal concerned totality 

principle. 

 

At [38] His Honour rightly 

regarded the offences 

committed by the appellant 

as serious. … 

 

At [40] All of the 

appellant’s offending was 

serious. The appellant 

treated J not as his niece, 

but as his girlfriend. He did 

so in a controlling and 

sometimes forceful way. 

Without in any way 

minimising the seriousness 

of the unwelcome kissing, 

some of which was 

accompanied by behaviour 

which could be described 

as ‘groping’, the acts of 

digital pen were 

particularly serious. The 

act of masturbating while 



 

Indec deal child 30.05.23 Current as at 30 May 2023  

That evening WNO drove to J’s house. J was 

in her bedroom. He entered her room locked 

the door and put on a movie. She told him he 

was not meant to be in her room and attempted 

to leave. Before she could do so he grabbed 

her, pulled her onto her bed and put his hand 

under her top and pants, squeezing her breast 

and rubbing the outside and inside of her 

vagina (ct 3).  

 

WNO spent the night in her bedroom and the 

next morning, while they were outside, he gave 

J a hug and kissed her on the lips. She wiped 

her lips, he told her not to do that and kissed 

her again (ct 4). He then left J’s house. Later 

that day, as she was walking to the shops, 

WNO stopped to talk with her. He pulled her 

close and kissed her on the lips (ct 5). He then 

drove J to the shops, behaving as if they were 

in an intimate relationship. On the drive home 

he squeezed one of her breasts over her 

clothing (ct 6). 

 

The next evening WNO again went to J’s 

home. In her bedroom he squeezed her breasts 

under her bra and touched and penetrated her 

vagina with his fingers (ct 7). 

 

Two days later WNO drove to J’s house in the 

morning and told her not to go to school. She 

ignored him. Angry, he screamed at her and 

slapped her hard across the cheek. When he 

continued to prevent her from leaving she gave 

up attempting to get to school. WNO then 

drove J to a family member’s house, on the 

to offer her protection. 

 

The sentencing judge found 

no other penalty other than 

imp was appropriate. 

 

Offending profound and 

adverse effect upon J. 

 

Appellant not truly 

remorseful; risk of 

reoffending dependent upon 

his methyl use in the future.  

 

Although not the subject of 

charges the appellant had, on 

previous occasions, slept in 

J’s bed and touched her 

breasts, bottom and vagina. 

 

 

touching [her] buttocks in 

her bed was also highly 

offensive. 

 

At [41] In our opinion, the 

TES imposed … did not 

infringe the totality 

principle. The appellant’s 

offending, considered as a 

whole, exhibited a high 

degree of criminality. … 

Some accumulation of the 

sentences was required, 

given that the offending 

occurred on different days 

in separate incidents. … 
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way kissing her on the lips (ct 8). On the way 

back he hugged and kissed her in the car and, 

on one occasion, touched her breasts (ct 9). 

Back at her house he again kissed her on the 

lips (ct 10). 

 

The following day WNO picked J up as she 

walked home from school. He stayed the night 

in her bedroom. He squeezed her breasts on 

top of her bra and put his hand in her pants 

and, over her underwear, pushed his fingers 

inside her vagina. She told him to stop and 

pulled his hand out of her pants (ct 11). Later 

that night J woke up to find he was still next to 

her in her bed. He had his hand on her buttocks 

and was masturbating (ct 12). 

5. Miller v The 

State of Western 

Australia 

 

[2021] WASCA 

138 

 

Delivered 

06/08/2021 

47 yrs at time offending. 

49 yrs at time sentencing. 

 

Convicted after PG (25% 

discount). 

 

No prior criminal history. 

 

Born NZ; happy and 

supportive childhood; 

family supportive. 

 

Married; three children. 

 

Well educated; intelligent; 

science degree. 

 

Good employment history; 

worked as a geologist; 

5 x Indec dealing child U13 yrs. 

 

The two female victims, RC and RD, were 

aged 8 or 9 yrs and 10 yrs respectively.  

 

RC and RD were friends with Miller’s 8 yr-old 

son and they frequently played with him at his 

home.  

 

The offences were committed 10 mths apart 

and in the presence of Miller’s son. 

 

On the first occasion, RC was naked and 

wrapped only in a towel when Miller twice 

touched her vagina with his fingers (ct 1). He 

stopped only when RC repeatedly told him to 

do so. 

 

On the second occasion, RD was in the bath 

Ct 1: 18 mths imp (cum). 

Ct 2: 6 mths imp (cum). 

Ct 3: 18 mths (cum). 

Ct 4: 10 mths (conc). 

Ct 5:16 mths imp (conc). 

 

TES 3 yrs 6 mths imp. 

 

EFP. 

 

The sentencing judge found 

the acts committed by the 

appellant were ‘a serious 

example of this kind of 

offending’; the seriousness of 

the offending such that only 

a term of imp could be 

justified. 

 

Dismissed (leave refused). 

 

Appeal concerned type of 

individual sentences and 

totality principle. 

 

At [45]-[46] … Having 

regard to the agg factors 

identified by her Honour 

and the impact the 

appellant’s offending had 

on his victims and their 

families, there is no 

doubting the seriousness of 

the appellant’s criminal 

conduct. … Each incident 

was persistent and far from 

fleeting. In respect of ct 1, 

the appellant touched RC’s 
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operating own business at 

time sentencing. 

 

Long history of serious 

alcohol abuse; commenced 

drinking alcohol aged 15 

yrs; often drinks alone; 

drinking excessively at time 

offending. 

 

Suffers from anxiety; 

experiencing stress at work 

time of offending. 

with Miller and his son. All three were naked. 

Miller coaxed her over to him, positioned her 

on his lap and held her above his penis (ct 2). 

After a short time in the bath he stood with RD 

in the bathroom and encouraged her to touch 

his penis, which she did (ct 3). RD then 

entered the shower. Miller followed her and 

washed her back and shoulders (ct 4). RD 

moved away and got back into the bath. Miller 

again followed her and slid into the bath 

behind her. He then lifted and positioned her 

onto his lap (ct 5). 

The sentencing judge found 

the offending agg by the 

‘very significant age 

difference’ between the 

appellant and each of the 

victims; the offending 

involved two victims; both 

young and vulnerable 

children; it involved a breach 

of the trust placed in the 

appellant by the victims’ 

parents; the offences were 

committed in front of his son 

and with respect to cts 2 – 5, 

the offending was persistent 

and continued despite the 

victim doing her best to 

avoid his actions. 

 

Offending profound and 

continuing adverse 

consequences on the victims 

and their parents. 

 

Remorseful; voluntarily 

undertaken counselling to 

address his alcohol abuse and 

other issues; remained 

abstinent from alcohol since 

being charged; low risk of 

relapse with alcohol. 

vagina twice. She 

repeatedly told him to stop. 

… Cts 2 – 5 involved the 

appellant offending against 

RD, initially in the bath, 

then in the shower, and 

then again in the bath. The 

conduct against RD 

involved the appellant 

twice making her sit on his 

lap while he was naked, on 

or near his penis, and 

encouraging her to touch 

his penis, which she did. 

All of the offending took 

place in the presence of his 

son and took advantage of 

the friendships the 

appellant’s son had made 

with the victims. … The 

appellant exploited the 

trust reposed in him by the 

victims’ parents, who had 

been neighbours and 

friends. 

 

At [48] While the appellant 

has taken steps to address 

his long-term alcoholism, 

the evidence [does] not 

reveal that he is 

rehabilitated. Further, 

while his alcoholism may 

have disinhibited the 

appellant at the time of the 
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commission of these 

offences, it does not 

explain, much less 

mitigate, what he did to the 

victims. The true cause of 

the appellant’s offending 

remains unknown. In these 

circumstances, it is not 

possible to gauge the 

appellant’s risk of 

reoffending. 

 

At [54] … the seriousness 

of the offences was such 

that it was well open to the 

sentencing judge to 

conclude that suspending 

the terms of imp was not 

appropriate. We would go 

further and state that her 

Honour would have erred 

had she susp the terms of 

imp. As to the length of the 

TES, we are far from 

persuaded that it infringed 

the first limb of the totality 

principle. … 

4. RLB v The State 

of Western 

Australia 

 

[2021] WASCA 

82 

 

Delivered 

30 yrs at time offending. 

41 yrs at time sentencing. 

 

Convicted after trial. 

 

Limited criminal history; 

convicted of incest offences 

with victim’s mother. 

7 x Indec dealing child 13-16 yrs. 

 

The offences were committed on three separate 

occasions over a period of two-mths. 

 

The victim, aged 13 yrs, was RLB’s niece. 

RLB was also in an incestuous sexual 

relationship with the victim’s mother, his half-

Cts 1; 3 & 5: 18 mths imp 

(conc). 

Cts 2; 4 & 6: 2 yrs imp 

(cum). 

Ct 7: 2 yrs imp (conc). 

 

TES 6 yrs imp. 

 

Allowed. 

 

Appeal concerned totality 

principle. 

 

Resentenced: 

 

Cts 1 & 3: 18 mths imp 
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11/05/2021  

Reasonably consistent 

employment history. 

 

Single; never married; no 

children. 

 

No substance abuse issues. 

sister, at the time of the offending. 

 

All the offences occurred while the victim and 

her mother were at RLBs home and while RLB 

was lying next to the victim. 

 

RLB put his hands under the victim’s clothing 

and touch her breasts and nipples, he also 

touched the top of her vagina; on two 

occasions he placed her hand down his shorts 

and used it to rub his penis. He also pushed 

and thrust his penis against her bottom and 

vagina. 

 

 

 

EFP. 

 

The trial judge found the 

offending was not isolated; 

the offences were committed 

over a relatively short period 

of time; there was a 

significant age disparity 

between the appellant and the 

victim; the victim was a 

young teenager; vulnerable 

to his sexual approaches; he 

was her uncle; in a position 

of trust and he further abused 

that trust knowing the victim 

had a crush on him. 

 

Offending profound effect on 

victim. 

(conc). 

Cts 2 & 4: 2 yrs imp 

(cum). 

Ct 5: 6 mths imp (cum). 

Cts 6 & 7: 2 yrs imp 

(conc). 

 

TES 4 yrs 6 mths imp. 

 

EFP. 

 

At [35] The appellant’s 

offending was undoubtedly 

serious. … Five of the 

appellant’s offences 

involved skin-on-skin 

contact with the appellant’s 

penis, the victim’s 

genitalia or the victim’s 

breasts. The appellant’s 

offences were committed 

against a 13-yr-old victim 

who was vulnerable by 

reason of her age, her 

relationship as the 

appellant’s niece and the 

fact that she had a crush on 

[him]. … 

 

At [36] On the other hand, 

evaluation of the TES 

imposed on the appellant 

must take account the 

following … None of the 

appellant’s offences 
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involved sex pen. … the 

appellant’s offences were 

committed against a single 

victim. … on three 

occasions. … The victim 

of the appellant’s 

offending was a 13-yr-old. 

… 

 

At [39] … the TES … 

exceeds a sentence that 

bears a proper relationship 

to the appellant’s overall 

criminality, … The 

sentence is not merely 

high; it is unreasonable or 

plainly unjust. … 

 

At [47] … some degree of 

accumulation is necessary 

to reflect the seriousness of 

the appellant’s offending 

and his overall criminality. 

… 

3. GSO v The State 

of Western 

Australia 

 

[2021] WASCA 

58 

 

Delivered 

01/04/2021 

61 yrs at time sentencing. 

 

Convicted after trial.  

 

No prior criminal history. 

 

Completed yr 12. 

 

Completed cabinetmaker 

apprenticeship; worked in 

this trade for a period of 

4 x Indec dealing child U13 yrs. 

 

The three female victims, K, S and R, were 

aged 6-12 yr; 11-12 yrs and 12 yrs 

respectively.  

 

K was GSO’s step-granddaughter. 

 

All the offences were committed at GSO’s 

family home over a period of about five yrs. 

 

Ct 1: 3 yrs imp (cum). 

Ct 2: 12 mths imp (conc). 

Ct 3: 12 mths imp (cum). 

Ct 4: 12 mths imp (cum). 

 

TES 5 yrs imp. 

EFP. 

 

The sentencing judge 

characterised the appellant’s 

offending as very serious; it 

Allowed. 

 

Appeal concerned length 

of sentence ct 1 and totality 

principle.  

 

Resentenced: 

 

Ct 1: 3 yrs imp (cum). 

Ct 2: 12 mths imp (conc). 

Ct 3: 12 mths imp (conc). 
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time; obtained TAFE 

certificates in business; 

employed lengthy periods 

with a number of 

businesses. 

 

Married; five adult 

children; ran household 

when wife became 

seriously ill; later cared for 

and acted as parent to his 

grandchildren (including K 

and N) as his son and 

daughter-in-law dealt with 

severe substance abuse 

problems. 

 

 

The offences involved GSO touching K’s 

vagina and masturbating in front of the victims 

K, S and R. 

 

GSO’s offending was not isolated and the cts 

on the ind were a representative of uncharged 

acts in respect of K. On separate occasions he 

licked her breasts; att to put his hands 

underneath her pants and, on more than one 

occasion, masturbated in her presence. On one 

of the occasions K observed him masturbating 

she was in the company of her sister, N and in 

a separate incident she was in company with 

another child, C. 

 

Two further uncharged acts involved K’s sister 

N aged 8 yrs. On these occasions N saw GSO 

masturbating. 

 

 

 

 

 

 

 

was not entirely 

opportunistic; it occurred on 

and off over a lengthy period 

of time and with a degree of 

persistence with respect to 

the offending involving K. 

 

The sentencing judge found 

the offending seriously 

aggravated; involved a 

breach of trust and the 

victims K and N were very 

vulnerable. 

 

No evidence of remorse; risk 

of further offending against 

children not known. 

Ct 4: 12 mths imp (cum). 

 

TES 4 yrs imp. 

EFP. 

 

At [52] … we do not 

regard the sentence 

imposed on ct 1 as being 

manifestly excessive. … 

while the sentence was 

towards the higher end of 

the appropriate 

discretionary range, it did 

not go beyond the upper 

limit of that range. The 

sentence was not 

unreasonable or plainly 

unjust. … 

 

At [54] The appellant 

committed four offences in 

respect of three young 

children, one of whom was 

his step-granddaughter. On 

each occasion he had been 

entrusted with the care of 

the victim. Clearly, ct 1 

was the most serious of the 

four offences, but the acts 

of masturbation, which 

were the subjects of cts 2, 

3 and 4, were doubtless 

extremely offensive to the 

victims. As the uncharged 

acts revealed, the 
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circumstances of these 

three offences were not 

isolated and can fairly be 

said to be brazen. … 

 

At [57] … we are mindful 

that the sentence imposed 

on ct 1 was high, but 

acknowledge some 

accumulation of the 

individual sentences was 

appropriate. In light of this 

and all the relevant 

circumstances, … we have 

been persuaded that the 

TES … infringed the first 

limb of the totality 

principle.  

2. The State of 

Western 

Australia v AHD 

 

[2021] WASCA 

13 

 

Delivered 

29/01/2021 

45-47 yrs time offending. 

49 yrs at time sentencing. 

 

Convicted after PG (25% 

discount ct 7; 20% discount 

cts 4-6 and 15% discount 

cts 1-2). 

 

PG accepted in full 

discharge of the ind. 

 

Prior criminal history; no 

previous convictions for 

sex offending. 

 

Mostly stable childhood; 

some alcohol and violence 

Cts 1 & 2: Indec dealings with de facto child 

U16 yrs. 

Ct 4: Sex pen of de facto child U16 yrs 

(penile/vaginal pen). 

Cts 5 & 7: Sex pen of de facto child U16 yrs 

(penile/anal pen). 

Ct 6: Sex pen of de facto child U16 yrs 

(penile/oral pen). 

 

Breach 

1 x Breach of CBO. 

 

The victim was ADH’s de facto daughter, she 

was aged between 6-7 at the time of the 

offending the subject of cts 1, 2, 4, 5 and 6 and 

aged 8 when ct 7 was committed. 

 

Ct 1: 9 mths imp (conc). 

Ct 2: 9 mths imp (cum). 

Ct 4: 3 yrs 9 mths imp (cum). 

Ct 5: 3 yrs 9 mths imp 

(conc). 

Ct 6: 3 yrs imp (conc). 

Ct 7: 4 yrs 6 mths imp (cum). 

 

Breach 

3 mths imp (conc). 

 

TES 9 yrs imp. 

 

EFP. 

 

The sentencing judge found 

the victim vulnerable; she 

Allowed. 

 

Appeal concerned length 

of sentences cts 4, 5, 6 & 7 

and totality principle. 

 

Ct 1: 9 mths imp (conc). 

Ct 2: 9 mths imp (conc). 

Ct 4: 6 yrs imp (cum) 

Ct 5: 6 yrs imp (cum) 

Ct 6: 5 yrs 6 mths imp 

(conc). 

Ct 7: 7 yrs imp (conc). 

 

TES 12 yrs imp. 

 

EFP. 
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between his parents. 

 

No formal qualifications. 

 

Consistent work history. 

 

Occasional use of methyl. 

 

Suffers diabetes and 

depression. 

The cts on the ind were a representative of an 

ongoing course of conduct over a period of 

two and a half yrs. 

 

AHD sexually abused the victim in the family 

home. 

 

The victim complained to her mother about the 

offending the subject of cts 1 and 2. However 

her mother believed ADH’s denials. 

 

When the victim complained to her 

grandmother ADH was charged with the 

offences the subject of cts 1 and 2. He was 

released to bail, subject to protective bail 

conditions. However, he returned to live with 

the victim at the family home. His offending 

against the victim escalated and cts 4, 5 and 6 

were committed while he was on bail and 

subject to the protective bail conditions. 

 

AHD used coercion to secure the victim’s 

submission and as the offending progressed, it 

became a normal part of her life, to be 

tolerated, until it became unnecessary for him 

to coerce her. 

 

When committing the offences the subject of ct 

4, 5 and 7 AHD covered the victim’s face. He 

told the victim not to tell anyone what had 

happened. 

 

At the time of committing ct 7 ADH had a 

venereal disease, which he transmitted to the 

victim. As a result the victim suffered severe 

was subject to the 

respondent’s power and 

authority and his offending 

constituted a gross breach of 

trust; when the victim 

complained to her mother 

and her mother believed the 

respondent’s denials this 

increased the victim’s 

vulnerability, as he knew that 

her mother would provide no 

assistance to the victim. 

 

The sentencing judge found 

the respondent most likely 

motivated by sexual 

gratification; the victim was 

young and she became so 

accustomed to the abuse she 

became compliant; the sex 

abuse the subject of cts 4, 5, 

6 and 7 was premediated and 

planned; ct 7 was committed 

when the respondent had 

gonorrhoea, which he 

transmitted to the victim. 

 

Offending profound impact 

on the victim; highly 

disturbed and traumatised; 

continues to suffer 

complications from the 

sexually transmitted disease 

including ongoing pelvic 

pain and increased risk of 

 

At [53]-[76] Discussion of 

comparable cases. 

 

At [78] The respondent’s 

offending in relation to ct 7 

was extremely serious. The 

offending was not isolated. 

The sexual abuse against 

the complainant was 

ongoing. It is true that the 

respondent did not use 

force or threats in relation 

to this ct. However, force 

or threats were 

unnecessary having regard 

to the age of the 

complainant and the 

respondent having 

normalised the sexual 

abuse because of its 

regularity and frequency. 

The respondent was the 

complainant’s step-father 

and therefore was in a 

position of authority and 

power in relation to her. 

His offending constituted a 

gross breach of trust. The 

complainant was especially 

vulnerable because of her 

very young age, the 

respondent’s status as her 

step-father and her 

mother’s ongoing failure or 
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pelvic inflammatory disease and peritonitis. 

She required hospitalisation and surgery. 

 

Breach of CBO 

ADH punched his partner in the head and 

struck her with a mop handle. He was 

convicted in the Magistrate Court of common 

assault and placed on a CBO.  

 

 

 

 

 

 

 

 

 

 

 

 

 

infertility. 

 

Expressed remorse but no 

demonstrated insight into his 

offending; high risk of 

reoffending. 

 

 

refusal to protect her. … 

The offending on ct 7 was 

premediated and planned. 

[He] was not deterred by 

his arrest and prosecution 

for the offending the 

subject of cts 1 and 2. He 

indulged his sexual 

preoccupation with the 

complainant and cared 

nothing for her welfare and 

well-being. … 

 

At [88] … the offending in 

relation to each of ct 4 and 

ct 5 was significantly agg 

by the offending having 

occurred while the 

respondent was on bail for 

the offences charged in cts 

1 and 2. [He] deliberately 

breached the protective 

conditions of the grant of 

bail. … [that] 

demonstrated an attitude of 

defiance of the law and a 

determination not only to 

continue, but indeed to 

escalate, his offending in 

the knowledge that the 

complainant’s mother 

would not protect her. 

 

At [92] … the offending in 

relation to ct 6 was 
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significantly agg by the 

offending having occurred 

while the respondent was 

on bail … and by the 

respondent having 

ejaculated into the 

complainant’s mouth. 

1. UGN v The State 

of Western 

Australia  

 

[2021] WASCA 

10 

 

Delivered 

28/01/2021 

49-55 yrs at time offending. 

68 yrs at time sentencing. 

 

Convicted after trial. 

 

Extremely limited criminal 

history; no prior sexual 

offending. 

 

Born Vietnam; five 

siblings; difficult and 

impoverished life; parents 

died when he was young; 

maintains regular contact 

with only one of his 

siblings. 

 

Spent 2 yrs refugee camp 

before being granted 

asylum in Australia in 

1979. 

 

Very little formal 

education; left school aged 

7 yrs; significant literacy 

issues and struggled to 

learn English. 

 

Ct 1 & 6: Sex pen child U13 yrs. 

Cts 2-5; 7-8: Indec dealing child U13 yrs. 

 

The victim, C, was a female aged 7-12 yrs. 

 

The age gap between UGN and the victim was 

about 41 ½ yrs. 

 

The offending occurred over a period of five 

yrs and involved five separate incidents. The 

offences of sexual penetration involved UGN 

penetrating C’s vagina with his finger. 

 

UGN was a friend of C’s mother. He regularly 

visited the family home and C’s mother 

frequently entrusted him with her care. 

 

On one occasion UGN rubbed C’s vagina 

before sexually penetrating her. At the same 

time he masturbated until he ejaculated (cts 1 

and 2). 

 

On another occasion UGN grabbed C’s hand 

and put it on his penis. She pulled her hand 

away. He continued to lean over her and 

masturbate until he ejaculated (cts 3 and 4). 

 

On another occasion, in the presence of a 

Ct 1: 3 yrs 6 mths imp. 

Ct 2: 21 mths imp (conc). 

Ct 3: 12 mths imp (conc). 

Ct 4: 18 mths imp (cum). 

Ct 5: 4 mths imp (conc). 

Ct 6: 3 yrs 6 mths imp (cum). 

Ct 7: 21 mths imp (conc). 

Ct 8: 8 mths imp (conc). 

 

TES 8 yrs 6 mths imp. 

 

EFP. 

 

The sentencing judge found 

the appellant offended 

against C in the same manner 

as described in cts 1 and 2 on 

other uncharged occasions. 

 

The sentencing judge found 

the offending was agg by 

being part of a course of 

sexual conduct that occurred 

over a period of at least five 

yrs; he groomed C by buying 

her treats, and as the yrs went 

by, money and clothes and 

given the large age difference 

Dismissed. 

 

Appeal concerned both 

limbs of the totality 

principle. Individual 

sentences not challenged. 

 

At [45] The offences 

committed by the appellant 

were plainly serious. … 

 

At [47] The offences 

involved five separate 

incidents and were agg by 

having been committed 

over a period of about five 

yrs. Some accumulation of 

the individual sentences 

was therefore warranted. 

The offences were not 

isolated events and were, 

in effect, representative of 

ongoing sexual behaviour 

towards C. The offending 

was motivated by the 

appellant’s sexual 

attraction towards C. 
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Twice married; supportive 

family; living with his wife 

and stepdaughter, her 

husband and very young 

child at time sentencing. 

 

Stable employment history; 

reliable and diligent 

worker; employed 40 yrs 

various processing plants. 

 

No physical health 

difficulties. 

 

 

 

 

neighbour, UGN grabbed C in the area 

between her buttocks (ct 5). 

 

On another occasion UGN masturbated, while 

at the same time he rubbed C’s vagina. He then 

sexually penetrated her (cts 6 and 7). 

 

On another occasion UGN showed C a DVD 

depicting adults engaging in sexual activity 

(ct 8). 

 

between him and C. 

 

The sentencing judge found 

the appellant took advantage 

of the trust C’s mother had 

placed in him, in order to 

abuse a vulnerable child; 

some of the offending took 

place in C’s home where she 

was entitled to feel safe and 

some of the offending was 

clearly premeditated. 

 

Offending serious effect on 

victim; continues to have 

profound effects upon her 

life as an adult; ruined her 

relationship with her mother. 

 

Low risk of reoffending; no 

demonstrated genuine 

remorse; continued to deny 

the offending. 

 

 

At [48] The offending was 

further agg because the 

appellant groomed and 

rewarded C to the point 

where …. the appellant’s 

behaviour was normalised. 

C’s mother trusted the 

appellant … The offending 

breached the trust that had 

been placed in [him]. Some 

of the offences were 

premeditated. Some were 

committed in C’s home 

where she was entitled to 

be safe. 

 

At [52] … The objective 

circumstances of the 

offending were, in our 

opinion, very serious. The 

fact that the cts of sex pen 

did not involve the penile 

penetration of C’s vagina 

is not to the point. Having 

regard to what the 

appellant actually did and 

the effect of his offending 

upon C, it cannot 

reasonably be said that the 

sentencing judge 

overestimated the objective 

seriousness of what the 

appellant did to C. 

 

Transitional Provisions Repealed (14/01/2009) 
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Transitional Provisions Enacted (31/08/2003) 

 

      

 

s 189 Criminal Code Indecently deal child u 13 yrs repealed (1/08/1992) 

ss 320(4), 321(4), 322(5) and 329(4) Criminal Code (indecently deal with child offences) enacted (1/08/1992)  

 

The following sentences were enacted as a result of this legislative change: 

Indecent deal child u 13 yrs s 320(4) Criminal Code maximum penalty of 10 yrs imp  

Indecent deal de facto/lineal child u 16 yrs s 329(4) Criminal Code maximum penalty 10 yrs imp  

Indecent deal de facto/lineal child over 16 yrs s 329(4) Criminal Code maximum penalty of 5 yrs imp  

Indecent deal with child under care/supervision or authority s 321(4) Criminal Code maximum penalty of 10 yrs imp  

 

Definition of sexual penetration extended to included oral penetration of vagina or penis (previously charged as indecent deal) (1/08/1992) 

 
 

s 183 Criminal Code Indecently deal child u 14 yrs repealed (23/03/1990) 

NB: maximum penalty under this section was 7 yrs imp. 

 

 

 

 

 


