OFFICIAL

OFFICIAL

OFFICIAL


	
[bookmark: AS_2124_PBA_Pack-_Annexure_D_-_AS2124_Am]AS 2124 Project Bank Account Pack


ANNEXURE D
Amendments to Clause 42, Clause 43 and Clause 44.2 of the General Conditions
OFFICIAL

OFFICIAL

OFFICIAL


10
DOC AS 2124 PBA Pack Annexure D-AS2124 Amendments- August 2025


PBA Amendments to the W.A. Government Amendments To AS 2124 – 1992

In Clauses 42.1, 43 and 44.2 the following terms have the following meanings:
contracted means entered into a legal, valid and binding agreement (whether in writing or not).
Contractor Deposit Instruction means an irrevocable payment instruction in relation to the operation of the Project Bank Account, the purpose of which is to initiate deposits or transfers by the Contractor, in the form agreed pursuant to the PBA Trust Deed Poll.
Opt-in Notice means a notice executed by an Opt-in Subcontractor in the form set out in the PBA Trust Deed Poll.
Opt-in Subcontractor means:
(a) [bookmark: (a)_any_person_that_is_contracted_by_the]any person that is contracted by the Contractor to:
(i) undertake work or services; or
(ii) undertake work or services and supply goods or materials,
[bookmark: where_the_total_aggregate_value_of_such_]where the total aggregate value of such ‘work or services' or 'work or services and supply of goods or materials' in connection with the Works is less than $20,000 (GST inclusive); or
(b) [bookmark: (b)_any_person_that_is_a_Supplier_in_con]any person that is a Supplier in connection with the Works,
[bookmark: where_the_person_has_expressly_stated_(t]where the person has expressly stated (to the Contractor) that they wish to participate in the trust created by the PBA Trust Deed Poll.
Payment Report means a report in relation to the period since the last payment made by the Principal under the Contract identifying:
(a) [bookmark: (a)_any_Subcontractors_who_have_performe]any Subcontractors who have performed work included in the Superintendent's most recent payment certificate, who have already been paid for that work by the Contractor;
(b) [bookmark: (b)_any_rights_of_set-off_that_the_Contr]any rights of set-off that the Contractor is able to exercise (or intends to exercise) in relation to moneys that might otherwise be payable to any Subcontractor identified in Progress Payment Instruction(s) for the current month (including reasonable details of the amounts that may be set-off and to the extent it is lawfully able to do so, reasons for the exercise of the set- off right);
(c) [bookmark: (c)_any_Subcontractor_that_has_failed_to]any Subcontractor that has failed to make a payment claim under a Subcontract (but which was entitled to do so), where work undertaken by the Subcontractor has been included in the Superintendent's most recent payment certificate;
(d) [bookmark: (d)_any_amount_claimed_by_a_Subcontracto]any amount claimed by a Subcontractor that is included in the Superintendent's most recent payment certificate, and is in dispute, including, but not limited to:
(i) [bookmark: (i)_any_formal_dispute_between_the_Contr]any formal dispute between the Contractor and Subcontractor under the relevant subcontract;



(ii) [bookmark: (ii)_any_disagreement_between_the_Contra]any disagreement between the Contractor and Subcontractor in relation to the amount claimed by the Subcontractor; or
(iii) [bookmark: (iii)_any_claim_made_by_the_Subcontracto]any claim made by the Subcontractor under the SOP Legislation;
(e) [bookmark: (e)_any_difference_between_the_amount_al]any difference between the amount allocated to a Subcontractor (or to works performed by a Subcontractor) in the payment claim and the amount allocated to that Subcontractor in the Progress Payment Instruction(s), and the reasons for the difference; and
(f) [bookmark: (f)_copies_of_any_Opt-In_Notices_that_ha]copies of any Opt-In Notices that have been received by the Contractor since the issue of the previous Payment Report, or in the case of the first Payment Report, since the award of the Contract.
PBA Agreement means the agreement entered into between the Contractor, the Principal and the Bank which establishes the Project Bank Account.
PBA Trust Deed Poll means the document of that name executed by the Contractor and which is also executed by the Principal on or around the date of the Contract, pursuant to which a Project Bank Account is to be established and moneys due to the Contractor under the Contract are to be paid and held on trust, such document to be in a form and substance acceptable to the Principal.
PPI - Consolidated Allocation means an irrevocable payment instruction in the form required by the PBA Trust Deed Poll, which contains a breakdown of the total amount identified in the payment certificate and sets out:
(a) [bookmark: (a)_the_amounts_payable_to_each_of_the_S]the amounts payable to each of the Subcontractors under their relevant Subcontract;
(b) [bookmark: (b)_any_allowable_Retention_Amounts_to_b]any allowable Retention Amounts to be retained by the Contractor pursuant to any relevant Subcontract (which amounts are to be held in the Project Bank Account and released in accordance with the PBA Trust Deed Poll);
(c) [bookmark: (c)_any_amount_that_is_to_be_paid_to_the]any amount that is to be paid to the Contractor pursuant to the Contract; and
(d) [bookmark: (d)_a_total_to_be_paid_(that_is_the_aggr]a total to be paid (that is the aggregate of the amounts identified pursuant to subclauses (a), (b) and (c) above which, to avoid doubt, must be equal to the amount identified in the payment certificate to which the Progress Payment Instruction relates,
and which complies with the requirements of the Contract.
PPI - Contractor Allocation means an irrevocable payment instruction in the form required by the PBA Trust Deed Poll, which sets out any amount to be paid to the Contractor out of the Project Bank Account, being the amount of money that remains after the aggregate of the amounts in each:
(a) [bookmark: (a)_PPI_Subcontractor_Allocation;_and]PPI Subcontractor Allocation; and
(b) [bookmark: (b)_PPI_Retention_Allocation,]PPI Retention Allocation,
[bookmark: are_subtracted_from_the_amount_certified]are subtracted from the amount certified by the Superintendent for the month pursuant to the Contract and which complies with the requirements of the Contract.
PPI - Retention Allocation means an irrevocable payment instruction in the form required by the PBA Trust Deed Poll, which sets out any allowable Retention Amounts to be retained by the Contractor pursuant to any relevant Subcontract (which amounts are to be held in the Project Bank Account and released in accordance with the PBA Trust Deed Poll) and which complies with the requirements of the Contract.
PPI - Subcontractor Allocation means an irrevocable payment instruction in the form required by the PBA Trust Deed Poll, which sets out the amounts payable to each of the Subcontractors under their relevant Subcontract and which complies with the requirements of the Contract.
Progress Payment Instruction means a PPI – Consolidated Allocation or any one or more of a:

(a) PPI - Contractor Allocation;
(a) [bookmark: (a)_PPI_-_Subcontractor_Allocation;_or]PPI - Subcontractor Allocation; or
(b) [bookmark: (b)_PPI_-_Retention_Allocation,]PPI - Retention Allocation,
the purpose of which is to originate a payment by the Principal into the Project Bank Account.
Project Bank Account means the bank account established as a trust account with a single Bank as more particularly defined in the PBA Trust Deed Poll.
Retention Amount means any moneys which the Contractor is entitled to retain from amounts due to Subcontractors pursuant to any express provision of a Subcontract permitting either a specified percentage amount or a specified amount to be retained from payments to be made under the Subcontract.
Retention Release Event is the agreement or determination or occurrence of an event under a Subcontract consequent upon which retention moneys or any part thereof (retained pursuant to an express provision of that Subcontract) are to (as relevant) be released to the Subcontractor or paid to the Contractor.
Retention Release Instruction means an irrevocable payment instruction in relation to the operation of the Project Bank Account which instructs the payment of Retention Amounts that are payable, that is in the form agreed pursuant to the PBA Trust Deed Poll.
SOP Legislation means the Building and Construction Industry (Security of Payment) Act 2021 (WA) and its accompanying regulations.
Subcontractor means:
(a) [bookmark: (a)_a_person_who_has_been_contracted_by_]a person who has been contracted by the Contractor to:
(i) [bookmark: (i)_undertake_work_or_services;_or]undertake work or services; or
(ii) [bookmark: (ii)_undertake_work_or_services_and_supp]undertake work or services and supply goods or materials;
[bookmark: where_in_either_case_the_total_aggregate]where in either case the total aggregate value of 'such work or services' or 'work or services and supply of goods or materials' in connection with the Works is equal to or greater than $20,000 (GST inclusive); and
(b) [bookmark: (b)_any_Opt-in_Subcontractor_that_has_si]any Opt-in Subcontractor that has signed an Opt-in Notice and given a copy of that notice to the Contractor.
To avoid doubt, a "Subcontractor" may be a Selected Subcontractor or a Nominated Subcontractor (in each case as defined in the Contract).
Supplier means a person who has been contracted to supply goods or materials to the Contractor in connection with the Works but who undertakes no design, fabrication, construction work or service of any kind in connection with the Works.



42.1	PAYMENT CLAIMS, CERTIFICATES, CALCULATIONS AND TIME FOR PAYMENT
Delete the entire subclause and in lieu thereof insert the following:
PBA trust documents
Upon execution, the Trust Deed Poll forms part of this Contract.
Within 28 days of the award of the Contract, the Contractor must deliver to the Principal:
(a) [bookmark: (a)_a_PBA_Trust_Deed_Poll_duly_executed_]a PBA Trust Deed Poll duly executed by the Contractor prior to delivery; and
(b) [bookmark: (b)_a_PBA_Agreement_which_complies_with_]a PBA Agreement which complies with the PBA Trust Deed Poll, duly executed by the Contractor and the bank,
[bookmark: in_each_case_delivered_unconditionally_o]in each case delivered unconditionally on the basis that the Principal may execute and date the documents; and
(c) [bookmark: (c)_if_the_Contractor_is_subject_to_a_re]if the Contractor is subject to a registered security interest over all or substantially all of its assets (as identified under the "Personal Property Securities Register" maintained pursuant to the Personal Property Securities Act 2009 (Cth)), a duly executed deed of release or priority deed poll (in a form and substance acceptable to the Principal) pursuant to which the trust arrangements effected pursuant to the PBA Trust Deed Poll and the PBA Agreement are to be released from, or take priority over, any such security; and
(d) [bookmark: (d)_evidence_to_the_satisfaction_of_the_]evidence to the satisfaction of the Principal that the Project Bank Account has been opened.
[bookmark: The_Principal_may_withhold_payment_until]The Principal may withhold payment until such time as all of the above documents have been delivered to the Principal, but only where the withheld amount and the reasons for withholding payment have been indicated on the payment certificate issued by the Superintendent.
Notice of PBA trust – Subcontractors
Upon request by any Subcontractor, the Contractor must provide to that Subcontractor:
(a) [bookmark: (a)_a_copy_of_the_executed_PBA_Trust_Dee]a copy of the executed PBA Trust Deed Poll; and
(b) [bookmark: (b)_a_copy_of_the_executed_PBA_Agreement]a copy of the executed PBA Agreement which must include details of the relevant account number and name of the Project Bank Account.
Notice of PBA trust – right to participate
Prior to any person being contracted by the Contractor to:
(a) [bookmark: (a)_undertake_work_or_services;_or]undertake work or services; or
(b) [bookmark: (b)_undertake_work_or_services_and_suppl]undertake work or services and supply goods or materials,
[bookmark: in_connection_with_the_Works,_where_the_]in connection with the Works, where the total aggregate value of such work or services or supply of goods or materials in connection with the Works is less than $20,000 (GST inclusive), or





(c) [bookmark: (c)_supply_goods_or_materials_without_un]supply goods or materials without undertaking any design, fabrication, construction work or service of any kind in connection with the Works where the value of such goods or materials is $20,000 (GST inclusive) or more,
[bookmark: the_Contractor_must_provide_reasonable_w]the Contractor must provide reasonable written notice of the trust created and contemplated by the PBA Trust Deed Poll and PBA Agreement and of the rights that person has to participate in the same. The Contractor must notify all potential Subcontractors that they are bidding for a PBA Project and direct them to the PBA information available on the Department of Housing and Works website at:
Housing - Procurement and Contracts: Project Bank Accounts
PBA trust – contracted value increases
[bookmark: If_a_person_that_is_contracted_by_the_Co]If a person that is contracted by the Contractor in relation to part of the Works is not a Subcontractor because the agreed total aggregate value of the 'work or services' or 'work or services and supply of goods or materials' by that person is less than $20,000 (GST inclusive), then on and from the point in time that value threshold is equalled or exceeded:
(a) [bookmark: (a)_such_person_will_be_a_Subcontractor_]such person will be a Subcontractor for the purposes of this Contract; and
(b) [bookmark: (b)_the_Contractor_must,_in_the_followin]the Contractor must, in the following Payment Report, notify the Principal that such person has become a Subcontractor.
[bookmark: To_avoid_doubt,_the_requirement_of_the_C]To avoid doubt, the requirement of the Contractor to allocate and pay retentions into the Project Bank Account is not retrospective, and will only apply once that person becomes a 'Subcontractor' and from the time that value threshold is equalled or exceeded.
Opt-in Subcontractor
The Contractor will ensure that:
(a) [bookmark: (a)_any_Opt-in_Subcontractor_is_promptly]any Opt-in Subcontractor is promptly provided with the form of an Opt-In Notice (which must be within seven calendar days of the Opt-In Subcontractor expressly stating to the Contractor that they wish to participate in the trust created by the PBA Trust Deed Poll); and
(b) [bookmark: (b)_copies_of_all_duly_signed_Opt-in_Not]copies of all duly signed Opt-in Notices received by it are forthwith supplied to the Principal.
Upon the supply of a duly signed Opt-in Notice to the Contractor, the Opt-in Subcontractor that has signed that notice will be deemed a Subcontractor (on and from that point) for all purposes of the Contract and shall be paid via the Project Bank Account pursuant to the operation of the PBA Trust Deed Poll.
Payment claims
At the times for payment claims stated in the Annexures and upon issue of a Certificate of Practical Completion and within the time prescribed by Clause 42.7, the Contractor must deliver to the Superintendent claims for payment supported by evidence of the amount due to the Contractor and any such information as the Superintendent may reasonably require.
Claims for payment must:
(a) [bookmark: (a)_include_the_value_of_work_carried_ou]include the value of work carried out by the Contractor in the performance of the Contract to that time;



(b) [bookmark: (b)_set_out_all_amounts_then_due_to_the_]set out all amounts then due to the Contractor arising out of or in connection with the Contract or any alleged breach thereof;
(c) [bookmark: (c)_describe_the_work_under_the_Contract]describe the work under the Contract, as well as identify all items and quantities of the Works, to which the progress payment relates;
(d) [bookmark: (d)_expressly_state_that:_"This_is_a_Pay]expressly state that: "This is a Payment Claim made under the Building and Construction Industry (Security of Payment) Act 2021 (WA)"; and
(e) include any further information as may be required by the Superintendent or the Principal from time to time.
A claim for payment under Clause 42.1 delivered by the Contractor to the Superintendent shall be deemed to be given by the Contractor to the Principal for the purposes of the SOP Legislation.
Payment certificate
Within [image: ] 10 days after a claim for payment is given, the Superintendent must issue to the Principal and to the Contractor a payment certificate stating the amount of the payment which, in the opinion of the Superintendent, is to be made by the Principal to the Contractor or the Contractor to the Principal. The Superintendent must set out in the certificate the calculations employed to arrive at that amount and, if the amount is more or less than the amount claimed by the Contractor, the reasons for the difference and if payment is to be withheld, the reasons why payment is being withheld. The Superintendent must allow in any payment certificate issued pursuant to this Clause 42.1 or any Final Certificate issued pursuant to Clause 42.8 or a certificate issued pursuant to Clause 44.6, amounts paid under the Contract and amounts otherwise due from the Principal to the Contractor and / or due from the Contractor to the Principal arising out of or in connection with the Contract, including but not limited to any amount due or to be credited under any provision of the Contract.
A payment certificate issued under Clause 42.1 by the Superintendent to the Contractor shall be deemed to be a payment schedule issued by the Principal to the Contractor for the purposes of the SOP Legislation.
If no payment certificate has been issued by the Superintendent within the required time, the Contractor's claim, excluding any amounts in such claim for damages arising out of or in connection with breach of the Contract will, notwithstanding the absence of a payment certificate, be deemed to be the amount due as if it were set out in a payment certificate and as if such payment certificate
were to have been issued on the [image: ]10th day after receipt of the claim for payment. In the Contract, a reference to an amount identified in a payment certificate must include any amount deemed to be set out in a payment certificate.
Subject to the provisions of the Contract, where a payment certificate issued by the Superintendent certifies an amount payable from the Contractor to the
Principal, the Contractor must, within [image: ]10 days of the issue of the payment certificate, pay to the Principal an amount not less than the amount shown on the

GUIDENOTES
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[image: ] AMEND to ‘14th’ day if 20-day payment terms do not apply. [image: ] AMEND to ‘14’ days if 20-day payment terms do not apply.


payment certificate.
Progress Payment Instructions
Subject to the provisions of the Contract and where any certificate certifies
amounts due from the Principal to the Contractor, within [image: ]15 days from the date that the Contractor's payment claim is submitted, the Contractor must issue to the Principal the completed Progress Payment Instruction(s), consisting of either:
(a) [bookmark: (a)_a_single_PPI_-_Consolidated_Allocati]a single PPI - Consolidated Allocation; or
(a) [bookmark: (a)_any_one_or_more_of:]any one or more of:
(i) [bookmark: (i)_a_PPI_-_Contractor_Allocation;]a PPI - Contractor Allocation;
(ii) [bookmark: (ii)_a_PPI_-_Subcontractor_Allocation;_a]a PPI - Subcontractor Allocation; and / or
(iii) [bookmark: (iii)_a_PPI_-_Retention_Allocation.]a PPI - Retention Allocation.
The aggregate total amounts of the Progress Payment Instruction(s) provided to the Principal must be equal to the amount set out in the payment certificate to which the Progress Payment Instruction(s) relate.
at the same time as the Contractor issues the Progress Payment Instruction(s) to the Principal, the Contractor must:
(a) [bookmark: (a)_if_the_Progress_Payment_Instruction_]if the Progress Payment Instruction is not a PPI – Consolidated Allocation, inform the Principal of the total number of Progress Payment Instructions that the Contractor intends to provide in relation to the payment certificate to which the Progress Payment Instruction(s) relate;
(b) provide a Payment Report to the Principal;
(c) [bookmark: (c)_if_requested_by_the_Principal,_provi]if requested by the Principal, provide to the Principal invoices issued by any Subcontractor in relation to the payment claim; and
(d) provide the Progress Payment Instruction(s) to the bank where the Project Bank Account is held.
Shortfall of moneys
[bookmark: To_the_extent_that:]To the extent that:
(a) [bookmark: (a)_the_total_amount_due_and_owing_from_]the total amount due and owing from (or otherwise payable by) the Contractor to a Subcontractor is greater than the amount identified in the relevant Progress Payment Instructions for that Subcontractor; and/or
(b) [bookmark: (b)_amounts_are_due_and_owing_from_the_C]amounts are due and owing from the Contractor to a Subcontractor and the amounts are not referrable to any previously issued Progress Payment Instructions,
[bookmark: the_Contractor_must_pay_into_the_Project]the Contractor must pay into the Project Bank Account any amount required to make payment of the total amount due to the Subcontractor. Any such payment into the Project Bank Account must:
(c) [bookmark: (c)_be_accompanied_by_a_Contractor_Depos]be accompanied by a Contractor Deposit Instruction; and
(d) [bookmark: (d)_be_made_in_sufficient_time_so_as_to_]be made in sufficient time so as to allow the bank to apply the relevant funds to that Subcontractor at the same time as acting on the relevant
GUIDENOTES
[image: ] AMEND to ‘19’ calendar days if 20-day payment terms do not apply.



Progress Payment Instructions and in any event, no less than two days prior to the scheduled date of payment for such Progress Payment Instructions,
[bookmark: and_the_moneys_deposited_by_such_payment]and the moneys deposited by such payment into the Project Bank Account will be held on trust for the benefit of the relevant Subcontractor.
[bookmark: Payment]Payment
[bookmark: The_Principal_must_(subject_to_the_other]The Principal must (subject to the other provisions of the Contract) pay the amount shown in the payment certificate into the Project Bank Account. The Principal must
pay the amount within [image: ]20 days after the Contractor makes the relevant payment claim. In the Contract, where a date for payment is not a day upon which the banks in Perth are open, the obligation to pay shall be on the next day upon which the banks in Perth are open.
[bookmark: Within_five_calendar_days_of_the_date_of]Within five calendar days of the date of its payment into the Project Bank Account, the Principal must issue to the Contractor a Recipient Created Tax Invoice in respect of GST for the total amount of the relevant payment certificate or Final Certificate or Certificate issued pursuant to Clause 44.6 and paid by the Principal into the Project Bank Account.
[bookmark: Withholding_payment_/_revoking_and_reiss]Withholding payment / revoking and reissuing
The Principal may (in its sole discretion) withhold payment of moneys due to the Contractor if no statutory declaration is supplied pursuant to Clause 43, or if the statutory declaration supplied pursuant to Clause 43 identifies, or the Principal reasonably believes that:
(a) [bookmark: (a)_a_Progress_Payment_Instructions_is_n]a Progress Payment Instructions is not true and accurate, does not properly allocate amounts payable to Subcontractors pursuant to their subcontracts, or otherwise do not comply with the Contract;
(b) [bookmark: (b)_a_Payment_Report_is_not_true_and_acc]a Payment Report is not true and accurate, does not properly allocate amounts payable to Subcontractors pursuant to their subcontracts, or otherwise does not comply with the Contract;
(c) [bookmark: (c)_there_are_[manifest]_errors_(includi]there are [manifest] errors (including arithmetic errors) in any of the Progress Payment Instructions or in any Payment Report;
(d) [bookmark: (d)_there_are_Opt-in_Subcontractors_who_]there are Opt-in Subcontractors who wish to become a 'Subcontractor' but have not yet been provided with an Opt-in Notice;
(e) [bookmark: (e)_there_are_persons_that_should_have_b]there are persons that should have been deemed to be a Subcontractor pursuant to the Contract, and this information has not been provided to the Principal;
(f) [bookmark: (f)_the_Contractor_is_liable_for_amounts]the Contractor is liable for amounts due and owing to Subcontractors or Opt- in Subcontractors or any other subcontractor or supplier (regardless of subcontract value) in respect of works carried out and completed and such amounts:
(i) relate to works under the Contract that have already been the subject of a payment certificate under the Contract; and

GUIDENOTES
[image: ] AMEND to ‘28’ days if 20-day payment terms do not apply.



(ii) remain unpaid as at the date of the statutory declaration;
(g) [bookmark: (g)_there_has_been_a_change_(after_the_d]there has been a change (after the date of this Contract) in the security interests registered over the Contractor (as identified under the Personal Property Securities Register) and a duly executed deed of release or priority deed poll in relation to that security interest (in form and substance acceptable to the Principal) has not been supplied to the Principal;
(h) [bookmark: (h)_the_Contractor_has_breached_the_PBA_]the Contractor has breached the PBA Trust Deed Poll and that breach has not been remedied to the reasonable satisfaction of the Principal;
(i) [bookmark: (i)_there_is_any_inconsistency_or_ambigu]there is any inconsistency or ambiguity between the invoices issued by the Subcontractors and the calculations set out in a Progress Payment Instruction; and/or
(j) [bookmark: (j)_the_$1_payment_as_required_by_clause]the $1 payment as required by clause 3.1(c) of the PBA Trust Deed Poll has not been successfully made through the Project Bank Account.
[bookmark: The_Principal_may_only_withhold_payment_]The Principal may only withhold payment where the withheld amount and the reasons for withholding payment have been indicated on a payment certificate issued by the Superintendent.
[bookmark: Without_limiting_its_right_to_withhold_p]Without limiting its right to withhold payment, the Principal may (in its sole discretion) direct the Contractor to revoke and reissue any Progress Payment Instruction to both the Principal and the bank where the Project Bank Account is held if:
(a) [bookmark: (a)_there_are_[manifest]_errors_(includi]there are [manifest] errors (including arithmetic errors) in any of the Progress Payment Instructions or in the Payment Report; or
(b) [bookmark: (b)_that_Progress_Payment_Instruction_do]that Progress Payment Instruction does not comply with the requirements of the Contract.
[bookmark: If_the_Principal_has_provided_comments_o]If the Principal has provided comments on the Progress Payment Instructions, the reissued Progress Payment Instructions must properly take into account those comments.
[bookmark: Effect_of_payment]Effect of payment
[bookmark: Payments_made_into_the_Project_Bank_Acco]Payments made into the Project Bank Account by the Principal are deemed to be payments made to the Contractor under the Contract.
A payment made into the Project Bank Account pursuant to this Clause does not prejudice the right of either party to dispute under Clause 47 whether the amount so paid is the amount properly due and payable and on determination (whether under Clause 47 or as otherwise agreed) of the amount so properly due and payable, the Principal or Contractor, as the case may be, is liable to pay the difference between the amount of such payment and the amount so properly due and payable. If the Principal is liable to pay the difference, it must (subject to the rights of the Principal pursuant to Clause 43) be paid into the Project Bank Account by the Principal upon receipt from the Contractor of a properly completed Progress Payment Instruction.
Payment of moneys shall not be evidence of the value of work or an admission of liability or evidence that work has been executed satisfactorily but shall be a payment on account only, except as provided by Clause 42.8.
Unfixed plant and materials
Notwithstanding Clause 42.4, the Principal shall be obliged to pay for any item of



unfixed plant and materials where that item is listed in the Annexure, provided the Contractor:
(a) [bookmark: (a)_establishes_to_the_satisfaction_of_t]establishes to the satisfaction of the Superintendent that the Contractor has paid for the item, and the item is properly stored, labelled the property of the Principal and adequately protected; and
(b) [bookmark: (b)_provides_additional_security_in_one_]provides additional security in one of the forms provided by Clause 5.3 in an amount equal to the payment claimed for the item.
Upon payment into the Project Bank Account of the amount which includes the value of the item, the item shall be the property of the Principal free of any lien or charge.
Except as provided in the Contract, the Principal shall not be obliged to pay for any item of unfixed plant and materials which is not incorporated in the Works.
Retention Release Events
The Contractor acknowledges the provisions of the PBA Trust Deed Poll, including in relation to the occurrence of Retention Release Events. The Contractor agrees to comply with the PBA Trust Deed Poll and to forthwith provide the Principal with a copy of any Retention Release Instruction issued pursuant to the PBA Trust Deed Poll.
SOP Legislation
The Contractor acknowledges the provisions of the SOP Legislation and (in particular) section 14 of the Building and Construction Industry (Security of Payment) Act 2021 (WA) (the Act). The Contractor hereby confirms that nothing in the Contract, the PBA Trust Deed Poll or the PBA Agreement shall be construed as permitting or otherwise allowing the Contractor to implement an arrangement with its Subcontractors that would result in provisions of its Subcontracts having no effect by virtue of the application of section 14 of the Act or any other provision of the SOP Legislation.

CLAUSE 43	PAYMENT OF WORKERS AND SUBCONTRACTORS
Delete the entire clause and in lieu thereof insert the following:
(a) [bookmark: (a)_The_Superintendent_may,_not_less_tha]The Superintendent may, not less than 5 days before a Payment Certificate is due, in writing request the Contractor—
(i) to give the Superintendent a statutory declaration by the Contractor or, where the Contractor is a corporation, by a representative of the Contractor who is in a position to know the facts declared, that all workers who have at any time been employed by the Contractor on work under the Contract have at the date of the request been paid all moneys due and payable to them in respect of their employment on the work under the Contract; and
(ii) to provide documentary evidence to the Superintendent that at the date of the request all workers who have been employed by a subcontractor or supplier of the Contractor have been paid all moneys due and payable to them in respect of their employment on the work under the Contract.
(b) [bookmark: (b)_At_the_same_time_as_(and_no_earlier_]At the same time as (and no earlier than) any Progress Payment Instruction(s) is issued to the Principal and the bank where the Project Bank



Account is held, the Contractor must give to the Principal a statutory declaration by the Contractor or, where the Contractor is a corporation, by a representative of the Contractor who is in a position to know the facts declared, that:
(i) the Progress Payment Instruction(s) are true and accurate and comply with the Contract (and to avoid doubt and without limitation, properly allocate amounts payable to Subcontractors pursuant to their subcontracts);
(ii) all Opt-in Subcontractors who wish to become a 'Subcontractor' have been provided with an Opt-in Notice;
(iii) to the extent that any previously issued Progress Payment Instruction was not correct or for any other reason, the Contractor has no outstanding liabilities to Subcontractors or any other subcontractor or supplier (regardless of subcontract value) in connection with the Works, other than the payments the subject of the Progress Payment Instruction;
(iv) the Payment Report issued with the Progress Payment Instruction(s) is true and accurate; and
(v) there has been no change (after the date of this Contract) in the security interests registered over the Contractor (as identified under the Personal Property Securities Register) or if there has been a change, the Contractor has provided a duly executed deed of release or priority deed poll (in form and substance acceptable to the Principal) to the Principal, or will provide such deed of release or priority deed poll within 1 days of the change,
in each case as at (and no earlier than) the date of the Progress Payment Instruction(s) issued under Clause 42.1.
(c) [bookmark: (c)_The_statutory_declaration_referred_t]The statutory declaration referred to in Clause 43(b) must not be signed and dated earlier than the date of the relevant Progress Payment Instruction(s).
(d) [bookmark: (d)_If_the_Contractor_fails_within_five_]If the Contractor fails within five calendar days after a request by the Superintendent under Clause 43(a) to provide a statutory declaration that complies with the requirements of the Contract, or the statutory declaration and / or documentary evidence (as the case may be) required pursuant to Clause 43(b) and notwithstanding Clause 42.1, the Principal may withhold payment of moneys due to the Contractor until the statutory declaration or documentary evidence (as the case may be) is received by the Superintendent, only to the extent that the amount to be withheld and the reasons for withholding have been indicated on a payment certificate.
If the Contractor provides to the Superintendent satisfactory proof of the maximum amount due and payable to workers and Subcontractors by the Contractor, the Principal shall not be entitled to withhold any amount in excess of the maximum amount.
Payments directly to workers, subcontractors and suppliers
At the written request of the Contractor and out of moneys payable to the Contractor, the Principal may on behalf of the Contractor make payments directly to any worker, subcontractor or supplier.



If any worker, subcontractor or supplier obtains a court order or determination, pursuant to s 38 of the Building and Construction Industry (Security of Payment) Act 2021 (WA) in respect of moneys referred to in Clause 43(a) or (b) and produces to the Principal the court order or determination and a statutory declaration that it remains unpaid, the Principal may pay the amount of the order or determination, and costs included in the order or determination, to the worker, subcontractor or supplier and the amount paid shall be a debt due from the Contractor to the Principal.

CLAUSE 44.2   DEFAULT BY THE CONTRACTOR
Delete the entire subclause and in lieu thereof insert the following:
If the Contractor commits a substantial breach of contract, the Principal may, by hand or by certified post, give the Contractor a written notice to show cause.
Substantial breaches include, but are not limited to:
(a) [bookmark: (a)_failing_to:]failing to:
(i) provide security;
(ii) provide evidence of insurance;
(iii) comply with a direction of the Superintendent pursuant to subclause 30.3; or
(iv) use the materials or standards of work required by the Contract;
(b) [bookmark: (b)_wrongful_suspension_of_work;]wrongful suspension of work;
(c) [bookmark: (c)_substantial_departure_from_a_constru]substantial departure from a construction program without reasonable cause or the Superintendent's approval;
(d) [bookmark: (d)_where_there_is_no_construction_progr]where there is no construction program, failing to proceed with due expedition and without delay;
(e) [bookmark: (e)_in_respect_of_Clause_43,_knowingly_p]in respect of Clause 43, knowingly providing documentary evidence containing an untrue statement;
(f) [bookmark: (f)_failure_to_comply_with_the_provision]failure to comply with the provisions of clause 2.45.1 or the Safety Management Plan;
(g) [bookmark: (g)_imposition_of_a_conviction_under_the]imposition of a conviction under the Work Health and Safety Act 2020 (WA) or the Occupational Safety and Health Act 1984 (WA);
(h) [bookmark: (h)_the_Contractor_becomes_a_debarred_su]the Contractor becomes a debarred supplier as defined in section 32 of the Procurement Act 2020;
(i) [bookmark: (i)_failure_to_comply_with_the_provision]failure to comply with the provisions of clause 2.2.1 in relation to the Contractor’s payment obligations under agreements between the Contractor and its subcontractors and suppliers in respect of the carrying out of the work under this Contract;
(j) [bookmark: (j)_in_respect_of_Clause_42.1,_failing,_]in respect of Clause 42.1, failing, within 28 days of the award of the Contract, to deliver to the Principal a duly executed deed of release or priority deed poll when required to do so by that Clause;
(k) [bookmark: (k)_if_there_is_a_change_(after_the_date]if there is a change (after the date of this Contract) in the security interests registered over the Contractor (as identified under the Personal Property Securities Register) failure to provide a duly executed deed of release or



priority deed poll (in form and substance acceptable to the Principal) to the Principal within 14 days of the change; and
(l) [bookmark: (l)_any_breach_of_the_PBA_Trust_Deed_Pol]any breach of the PBA Trust Deed Poll or the PBA Agreement which (in the opinion of the Principal) is not minor or inconsequential in nature.
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